AN THE SUPREME COURT OF Civil Case No. 133 of 2000
THE REPUBLIC OF VANUATU

HELD AT PORT VILA

(Civil Jurisdiciion)

B Wasio ;i":u"_}i}'l\! Y nardiaUs

,,,,, . (Plaintiff)
AN .A.%%‘zt& RMANAGEMENT UMY
{Yigst Defendant)
. AN JOR IGO0

(Second Defendant)
A TRAGING POSTE LiNiysis
(Uhivd Delondani}

FULANG ON COSTS

i

T pznu.uli concedes ihe defendants are umil(,d {0 coslts on a party and

praty basis. The detendanis ask for solicitor and own client cosis. The
plotntud objocts o that,

On bebad U of the fist two defendanis their lawyer says there was never
aiy roastisiic clann, Fhoeir fetter of 13 December 2000 terminated the
plamiff’s employment fn accordance with his contract, whatever might
have taken place botore. Tnoany event, they say he was never going to win
mwre than three months salary in damages, that had been paid.

On behalf of all three defendants there is an acceptance of a defamation,
but one that ativacted norminal damages. However, the notice containing
the defamatory staternent was published as a response to what the
plainti{f and or his lawyer had caused to be placed in the newspaper a few
days earlier.
. . i

The defendanis say there was no complamt, no letter before action or
request for an apology. Had any such request been made then the matter
might stmply have been resolved by a published apology, or in some
other way. lhe third defendant says it was simply added to the action.
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In response, the plaintifPs lawyer referred to the cases of Colgate
Palmolive-v- Cussons (1993) 118 ALR 248 and Civil case 22 of 2000,
Rrakor Island Limited -v- Elder and Thiess. e accepted the plaintiff had
lost o all issues bul stated had he been believcd then he would have won.
Wowns s malicr of credibility, Mong of the eniena from Colgade,
Paltnolive or Yrakor - v- Blder and Thicss apphed. b parteudar, @ was
—open to e Court o hind the .;_Lj_:/,,f‘r.- NMovember leilers were an unlawiol
termingiion and, iF o, an award of damapes was doe 1o the plainiiil,
Thore wis 0o vighi 16 lerminaie by pay v lien of mmu, il was also a
coniract for a specifizd ierm,

The plaintifl’s Tawyer argued that it wasn’t for the plaintilf (o ask for an
apology. It wasn’t a Colgate Palmolive point. There was no evidence the
phainii i1 etephoned the third defendant in respect of the fivst article. the
plainti(i’s lawyer said the news paper was refemred fo him, “they pot a
responiss ot ine which they printed insteadsol the letier™.

Ad e 5 oof thie Judpment 1 refesred 1o “some curiosiiies n ihis case”,
Vhe pladiil sipghiatly asseded lhore was 1o disinissal then gaid there
was. At paragraph 2, 1 slafed “It is difficult 1o see how, even had the
plaintiif succeeded i a claim for wrongful dismissal, he would have
n,(ovmui in Jdainages any more than has already been paid o lam....”
The Writ was issued twenty seven days after the letters of 17 November
and the day after the dude of the AMU’s Tetter of termination on nolice. it
g nol ciinely olem if the termination leller had been IC(biVbd al that tune.
Popvever, the Cladrman of the AMU wrote on 24™ November to the
plainiifi’s soliciior saying they had referred the matter to their lawyers for
advice and would get back (o him,

H is difficuli to wnderstand why a Wril was issued whilst the Chairman’s
promised response was awaited or alternatively within hours of receipt of
{he termination letler of 13™ December. A sober, taking stock of the
circumstances by the plaintiff and his lawyer at that stage would have
benefitted everyone. There was no claim for interim relief.

That in iigell does nol mean an award of s solicitor and own client costs
should be made. However, given that precipitate approach logether with
the fact ihat on the dlsmlssalltu mination issue whatever the outcome the
plaintiff was not going to receive more in damages than he was being
offered and was paid, 1 find an award of solicitor and own client costs is
correct on this issue. This must be particularly so as the first and second
defendants took seriously and acted upon the plaintiff’s initial complamts
&:f’@” VAN
T S
o »
G B
(‘ﬁkla \\?ﬁb\

l-v-'y- x

i (."“-':rs;,{' -




that there could not be a dismissal. There was no pleading of any breach

~of an implied term of trust and confidence.

The libel issue involves all three defendants. At page 11 pragraph 4 of
the judgment, when congidering {he libel 1 siated “The writ was issued
wiilt procipiisde speed.” Again a sobey, taling stock of the circonnstances
Ly ihe plaintilf and Lis lawyer weuld have benclitled overyone. Had a
tetter been sent {o the three defendants seliing out the circosiances afler
the 13™ December letier, requesting a corvection and apology that would
probably have, taken pl_(u,c. It cannot be enlirely overlooked that the
findings of fact about he plaintiff’s behaviour would have rendered any
dismissal, as such, lawlul and meant there was no libel, one of the
curiosiiies n this cage.

That in iseli does not mean an award of solicitor and own client costs
should be wnade. T must nol be forgotien that the second delendant wag
on O December alleping a dismissal when the first defendant had on s
Piccanibes 1esolved w dismss the plaini T on notice.

The failure, or perhaps very limited success ol the libel action was
dependent to a large extent upon finding s of credibility.

However, the plaintff issued a Wril for libel having at the least
encownraged the matter into going into the public domain and betore the
circomstances were clear. The libel depended upon a claim for dismissal
which T have found had little il any chance of BUCCESS

On the known facts in Jannary 2001 and in the absence of any letters
before action or requests for correction or apologies the launch of a libel -
aclion was risky indeed. The potential to resolve the case without
litigation was high. In these circumstances I also award solicitor and

.costs in respect of the libel.

DATED at Port Vila this 28" day of Februgry 2002
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