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"IN THE SUPREME COURT OF
. THE REPUBLIC OF VANUATU

P
i

SC Civ. ?as. No. 66.99 Pg.2

* IN'THE MATTER of the Constitution of

oA

- the Republic of Vanuatu -,

"IN THE MATTER of an Application fo'!r
Registration to the Bar pursuant to the
Legal Practitioners Act 19806 CAP 11
and The Legal Practitioners Regulation

EETWEEN:

o AND

. THE ATTORNEY GENERAL of Vanuatu
~ on behalf of VINCENT LUNABECK, ACJ!

- MURIA J:

~ (Amendment) Act 1989

LEULUA’IALl’lTAS| MALIFA,
Lecturer in law at Emalus Campus

JUDGMENT

. Petitioner

Respond:en't

sw

‘In this application brolught by wéy of petition under Articles 6

. 511‘,6_53 of the Constitution and section 218 of Part XIII of the Criminal Procedure

Codc the ‘applicant soﬁght} the following orders namely:

| DECLARATION that the decision datéd"May 20 1998 of the Respondents denying the

Applicant admission/registration to the Bé,r \?iolatédl the ‘Constitution or ALTERNATIVELY
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R o that the sard deersron is wrong m law and is therefore 1nvahd and of no effect AND FOR
A FURTHER ORDER that this Honourable Court directs the Law Councrl to urgently consider
:
. | the Applrcant 5 apphoatron for admrssron and registration to the Bar OR\[ ALTERNATIVELY
| FOR AN ORDER by way of compensation re111ed1al of the al]eged brearch of the Applicant’s

ot qnstrtutlonal right and for mfrmgement of the Constltutlon

The applrcant relles on a number of grounds whreh are set in hlS appheatron and

whreh I w1ll deal wrth thern 1ater in this, Judgment For now, I feel necessary that I

Brief background o N

The applloant 1S a resident lecturer in law at the Unlversrw of the South Pacific,

Emalus Campus, Port Vila,' Vanuatu, He is a citizen of Samoa "He holds a

Baohe]or of Law Degree from the Otago University, New Zealand, a Diploma in

" Public' Law from ‘the Australian National University, Australia, and a Master of

Law' D‘egree from I—Ia'rvard Law Sohoo’l. The applicant was admitted to the Bar in

the Australlan Caprtal Ter rrtory, New Zealand and Western Samoa. He practiced

law mn Western Samoa and in New Zealand for about 16 years altogether.

In April- 1.998, an application was made by Mr. Julian Ala who. is a legal
Practitioner on behalf of the applicant to be temporarily admifred o practice 1n
. il '

Civil Case No. 24 of 1998 (in Petitioner’s application and ACJ’s letter of 20 May

~ 1998) the reference was to CC169/97) in order to represent His Excellency the

. Head of State of the Republic of Vanuatu in that case. 1 will simply refer to this

as “the President’s Case”. In or about 20 April 1998, his Lordship, the Acting
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Council seeking Jits endorsement ' for ' an’ application for another temporary

L

temporary admission for the applicant to represent Mr. Shem Rarua and the others

o \oV-

o - . ‘ ' + *
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Ch1ef Justlce granted the appl1eat1on and 1ssued a Temporary Practlemg

|
|

Cert1ﬁpate No 01 of 1998 to the appllcant One of the condltlens of the

applteant's temporary‘placttemg certlflcate Was tliat upen the conclusion of the

- sa1d Pre. s‘ldent s C ase, the applicant’s practlcmg cemflcate ceased to have effect

It would appear that the hearmg of that case was eompleted or} or about 5 May,

. Subseqtlently, the applicant was again instructed by Mr. Shem Rarua and others to
" 1‘e15rese11t them in anothet constitutional case. On 7 May, 1998, Mr. Stephen T.

Joel who was the Public. Solicitor, by g letter of the' same date, wrote to the Law

| admissidn for the applicant/petitioner. The Law Cduneil was not able to convene

o to consuler the applleatlon and adv1sed the Public Solleltor 0 seek admission

{]
before the Acting Chief Justice. On the ll May 1998, Mr. Steplten Joel applied to

lns Lordship, on behalf of the appheant, by a letter of the s|ame ‘date seeking

~inthe matter that was set down for hearing before the Court on 13 May 1998. The

'A'c'ti'ng- Chief' Tustice considered the app‘licatioh and refused to grant temporary

| admi'ss'ion te the applicant -‘ His Lordslﬁp’s decisiort was conveyed to Mr. Stephen

g I

Joel n a letter of 20 M'tv 1998 and the Publle Solicitor in turn conveyed the

h

Actmg Chlef Justice’s dec1s1on to the apphcant by a letter of 18 J une 1998.

Obvlously, not being satisfied with the Acting Chief Justide’s decision, .the

| applleant wrote to the Public Solicitor: seekmg re- submlsmcp%ﬁ;e:o—éh“% stice

1 | - /Q~(’
‘ ‘ ‘ ‘ . = cnun
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of his apphcatlon to be ternporarlly admltted to practlce SO ttht he could

represen‘t Shem ,Rarua and the others. Consequently, the Public Solicitor wrote to

" the Acting Chief Justice seeking recb_nsider'ation‘of the applicar_li:t"s aﬁplicatiou. Tt

| appears‘ that there has been no response to that request for reconsideration. As a

result, the ‘app‘licarxit now brings the presentbroceedings.l

| Thé Nature ‘pf the‘ proeeediilgs

" challenge is by way of petition.

I,
(.

; :

in refusmg to grant 111m a te_mporary adrmssmn torpractrce in the case applied for

was a breach of the Const itution or Wreng in law. The -applicant seeks a review of
the Acting Chief Justice’s decision through the special constitutioual- challenge

« procedure as laid down in Part XIII of the Criminal Procedure Code. That

'The_ applicant filed his peti‘tion on the 16 July, 1999 and subsequently served, the

. process upon the respondents. The case was fixed for hearing on Wednesday 18

August, 1999. at 9.00 am and a noticellfo'r that ltearing was issued. The -applieant

. certainly knew of the hearing date but as he had already 1r|1ad;e arrangement to

| - - | ‘
attend a conference in New Zealand, he had decided to atten{d the conference

l.i;r’Steeid. h He. left on 18 August, the day the 'matter was to be heard. The day before

| he left, he wrote to the resbondents’ legal representatives and'advising them of his

: departure for the conference He also requested the matter to be set down for 26 or

. 27 August 1999 At the hearlng on 18 August the applicant’s posmon was -

brought tomthe attentlon of the Court_by Mr. Kilu who appeared for the
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respondents Also at that hearmg, Counsel for the respondents 1nformed the.

The enabhng provisions under. the Cons*tztutlon to bring

Constitutinnal Ch_allenge Pracetll:'ure | : S

i Court that he Would be making an eppllcatlon to dismlss the apphca‘nt-’s petition.

. That cpplication, by way of Notice of Motion, was filed on 20 Angust; 1:999. |

proceedm gs for

const1tut1onal redress are- Artlcles 6 and 53 The procedure for brmgmg such

proceedmgs however is et out in sectron 218 of the Criminal Procedure Code

i

[CAP 136] (“the CPC”) Under that provrslon the apphcatlon for constltutlonal

redress must be by petltlon which mu,st be accepted by the Court as flled

*

matter how 1nformally it was brought. Secnon 2 i 8 1s in the followmg terms

[y

e

t(2)t

)

. Every applicaticn to the Supr‘eme' C'ourt for. the exercise of its jurisdiction under

- ‘Artlcles 6, 53 (1), 53(2), and 54 of the Constrtutlon shall be. by petition and shall

|
be Vahd no matter how mformally made. |

!
i L

The Supreme Court may on its own motion.or upon application being made

therefor by any party interested in the petitiorr summon the petitioner before it to

. obtain any further information or documents it may require.

The petitioner shall within 7 days of the ﬁ]mg of his petition n the Supreme

Court or Wlthm such longer period as the Court may on apphcatlon bemg made

therefor order, cause a copy of the petition together with copies of supporting

" documents filed in relation to such petition to be served on the party or on all

" those parties whose actions are complained of.
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. (4) ~ Any party who is served with a ~copy of the petition m‘pursuance of
' subseetlon 3) may w1thout prejudlce to any other legal remedy avadable to such
', party apply to the Supreme Court for an order drsmlssmg the petmon on the

. .~ ground that the petition is without foundation or vexatious or frivolous.
L ) | - ) . |
|

G Unless the Sup're'me Court shall be satisfied in'the first instance that the petitiod is

‘without foundation or vexatious or frivolous, it shall set the muatter down for

.- hearing and: shall inquire into it It shall summon the party or parties whose
B actions are complained of to attend the hearing. -‘ :

(6)  On the day appointed for he'aring, the Supreme Court s}i;liall enquire into the
matters raised by the petition and after hearing all parties concerned shall give its

decision and order or directions (if any) thereon in open court.

It *would appear to be obvious that Parliament had intended by the above

_provisions that fermal mode of bringing an application to seek constitutional

redress need not be .adheredtc'). Thus 2 .'complaineht can still clomekl Ie the Court
rzvitll his'p'etrtion- hoﬁvevér, informally 1t was ‘brough't. One can appreciate :th_e
| w1sdom er IPlarliement in adopting suckr an ajaprodch, paﬂiculdﬂ; in a situation as
existing in Vanuatu as well as in maﬁy other small jurisdi%ictions where the

Il
|
provisiOn of legal assistance is not readily available. In such a situation the need

for fonﬁality however, should not be a hindrance to-a person having access to the
' Court to vindicate a breach of his constitutional right. Such informality, however,

is not without flaw, for instance, the Court may well be flooded with frivolous

i !
iy

' ce1nplai11ts Agalnst that is the need for the ordmary people to ,haMe,‘access to
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thelr Courts and 1f they should come by the hundreds or thousands, then let

|
t { i
" them come." ‘ L ‘ *'

Having said that, it will be observed that the informality eﬁviSages under section

v o

" 218 reldtes to the progess by which a person institutes the petition and not to the

¢

* manner in which the Court is to deal with it. Once a case is brought before the

i

Court the control of the proper conduct of the matter is in the hands of the Court,

applymg the relevant rulec of praetlce of the Court

| . Before I proceed to deal with the main isslles in this mafter, I feelé‘l should make an

observation on the procedure to be adopted by the Court in a caie such as this. In

. ‘ .
Honoumbie Willie Jimmy MP —v- The Ombudsman and the Httomey General,

. Civil Case No.112 of 1995, an issue was raised as to whether the facility for

| _.eoilétifutior#al redress contained in Article 53(1) should be invoked in accordance
with the 'provi3101ls of section 218 of the CPC or should it be brought by way of
Originating Summons procedure. - Charles Vaudin d’Imecourt. CJ held that

* Parliament intehded that the special procedure for constitution applications to be

. that as laid down in S'e‘otion 218 of t11e|CPC which must apply tol all constitutional

applications. I share the view‘expreésed by lus Lordship that Paﬁl\iament saw fit to
N
endct the CPC on 1.October 1981 in which it was provided under section 218 for

 the speeial jurisdiction of the Supreme Court in Constitutional matters and as such

" this ‘Court cannot ignore such statutory directive as there given. I also share,

however; the remarks made by the Court of Appeal in The Application by Ganke
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and Brmds Ltd [1980- 1988] 1Van. LR 53 where the Court said that it was

“odd to fmd the procedure for bringing a constltutlonal petltlon m the CPC But as

Rarhament puts‘ it there,i 1t'must be followed,

. Sy i
. : : |

~ Having said that, T venture to express my reservation on the view taken in the

Willie Jimmy case that the preliminary inquiry ‘procedure as ‘Ln criminal cases

§

‘applies to' a constitutional petition in order to satisfy the Court of the matters

It

speciﬁed in subsection (5) of section 218. Constihltronal cases ‘are by nature civil,

, SO that in the absence of any further rules made by the Chief J ustwe under section

| 220 of the CPC the rules 1n addltlon to those stated under section 218; to be

apphed n constltutlonal petttlons must' be those generally apphed 1n cwrl cases

| and set ou’t n the Hzgh ( ourt (C ivil Procedure) Rules 1964 (the Blue Book) At

the beglnnmg of the hearlng of this petltlon the respondent sought to have the
petltlon dismissed by filing a Notice of Motron pursuant to the High Court (Civil

Procedure) Rules. The Rules relied upon for service of the application were those

© set out 1n Hlfgh Court Rules. In fact throughout the respondent’s written and oral
| submission,‘relianoe had been placed upon the Rules of Court as set out in the

'H:.'gh Court (Civil Procedure) Rules. 1 think 1t was riglrt to rely on the High Court

Rules in the absence of any other rules The confusmn seems to me, stems from
I i .
th_e factthat the initial prdcess of bringing a constitutional action has*to be started

. =
£y

under the Criminal Procedure Code and thereafter made no further rules as to the

further conduct of the matter. I would reSpectful'l'y suggest thati since Arts. 6, 53

COUR
@D SUPRLME
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granting the rlght 10 arry aggrleved person to challenge an mfn\ngement of

the 'Constitution or to challenge an election result before the Supreme Court, the
" onl¥ nedessary adtion is for the Chief Justt"ce to 'mahe Rules on thevadvice of the
« Judivial Committee. setting out the procedure for the bringtng of constitutional

'ections Such rules may mclude the present prev151ons set out in seetlon 218 of

CPC The Rules may well be mcluded 1n the present Fligh Court (C:vzl

Pro’cedure) Rules. If th'at is done, Parhament rnay. wrsh to con51der whether Part

XIII of the CPC 18 really requ1red or not. | make these obiter: observatlon in view

~ So, much for those obiter remarks. T now turn to the main issues raised in these

of the 01rcumstances I find 1n this case.

;prqceé dings, The application by the respondent by way of Notice of Motion to

" dismiss the petition was refused by the Court at the commencement of this

'hearing. ‘The Court proceeded to deal with. the substantive pet1t10n by the

appllcant R o

i ‘ o | m
R o

" Grounds of the Petition ‘
. | . COUR court
R KBS supreme <

The petitioner raised four grounds in his petition, namely:

L. SECTION 13 of the Legal Practitioners Act 1980 as repealed by section 3 of the

~ Legal Pacntloners Regulation (Amendment) Act 1989 violated Artlcles 47,48 &
49 of the Constitution. '

. ‘ 2. . " THE DECISION of the Respondents dated May 20, 1998 breached Articles
. ~ 5(1)(d) &(k) uf the Constitution.
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| 3. ALTI*RNATIVELY there is error of law in said de01510n or that the said

S _— decislon was made for an 1mproper purpose and took 1nto account 1rre1evant
' ) I .\

‘ factors and improper con31derat10ns '

. 4 THE SAID DECISION is subject to the rules of natural Justlce whlch were not
. comphed with in that —
)] ‘ -No fair opportunity was given to the App':iicaﬂ% 1o be heard or to
L (i) : reépond before the said decision was made.

o , the said decision was not made in good faith, or based on some

- evidence of probative value or to ensure that justice is manifestly

done,
: o I

Gy _.there is legitirﬁa;ié expectation the Application was to be dealt with

- fairly and similarly as was the Applicant'"s application to be
S | - R adm1tted/reg1stered o the Bar to act and appear for His
' | Excellency, Jean Marie Leye Lenelcau then Pre51dent of Vanuatu;

or of similar appllcatlons of this kind; and_ 7@

(iv) - there is real likelihood of bias or real danger o"{ bias in the said

“decision that all reasonable appearances of "it is wunfair,

S unreasonable and unjust

| Those being the grounds ralsed and relied upon by the petitioher, I feel that the

" best way to deal with them would be to take the issues as raised by each of the

. “grounds and co11Stider it in turn. In'so doing, T shall take into account the
arguménté urged upon the Court by both parties.

G{Ol;tﬁd 1= Section 13 Legal Pmctitianefs' Act 1980

Firstly, I confess I do not understand the purpose of challenglng a pr0V131on that is
|
no longer “alive” as viol'ating the Constitution. Section 13 of the Legal

| Pracrjtibneas Act 1980 had long been repealed. before the decision of the

' respondent.complained of in this case had been made which decision was made on
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20 May, 1998 pursuant to the new sectlon 13 of the Legal Practitioner

- Jtldiciery;

chulatzons (Amendment) Act 1989. For the purpose of argument I shall assume

that the petltloner 1s challengmg the constltutlonahty of the new sectlon 13 of the

Le gal Practltlcners Regulatlons (Amendment) Act (LPA).

AS.I understand the !ﬁetitiener’s argtimerit in support of his first ground, he

| contended that Articlesn47,i 48 and 49 of the Constitution enshriﬁte the principle of

~ the independence of the Judiciary; the administration of justice vests in the

Judiciary; ‘ahd' the Head of the Judiciary is the Chief Justice. As such, the

. petitioner suggested that for ‘the Chief Justice to carry out his administrative

. ﬁlﬁCtiOl‘lllllder the s.13 of the LPA WOuld_ be a violation of the independence of the

This argument can be d1sposed of brxefly The prov1310ns of the’ Comtttunon

referred to, by the petltloner certainly preserve the principle of the 1ndependence of

the Jud1c1ary In addltlon they also ensure the 1ndependence of the offices of the
Judges of the Supreme Court The Head of the Judiciary is the Chlef Justice. Both

he and the other judges are not subject to control by anybody in the exercise of the

- functions of their Ofﬁces..

Tn-the case of the Chief Justice, he also carries with him the ov‘er-all' functions of

ensuring the proper administration of justice through the Courts. These include,

ensur'ing tllat.those who practice in the Courts are entitled to do so. For that is part
and parcel of the machlnery pr0v1ded by law so as to ensure the proper

admtlnistration and deliver_v of justice. Parliament had
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the Chlef Justice with the power under Sectlon 13 of the LPA fer that very

purpose I d0 not see how it can be said that sectlon 13 of Lhe I.PA violates

&k sec? ons: 47, 48 & 49 of the Constitution. If anythmg, section 13 1s complimentary

‘ to the effective discharge of the functions of the Judiciary. Ground 1 is rejected.

L

| Grbtmtl 2. Breach_ of A;'ticles 5 (1 )(d) & ‘('k) ofthé Constitution.

Under ‘th1s ground the petltloner alleges a breach of his fundamental rights and

freedom under Amcles 5 (1) (d) and (k) of the Constztutzon Wthh prov1de

v

U5 The Republic of Vanuatu recognises, that, sibject to any res rictions imposed by

‘law on non-citizens, all' persons are entitled to the following fu |darnent:«,ll rights 'and
freedoms of the 1nd1v1dual without dlscrlmmatlon on the grounds of race, place of origin,

rehgions or traditional beliefs, p011t10a1 opinions, languages or sex but subject to respect

for the rights and freedoms of others and to the ligitimate publlc interest in defence,

safety, public order, welfare and health-

.

*inconsistent. with this sub-paragraph in so far as it m'ake:vs provisions for the

‘protection of the law; o

‘equal tréatment under the law or administrative action, excepfp that no law shall be

special benefit, welfare ptotection or advancement of fe%nales, children and

young persons, members of under privileged groups u‘ inhabitants of less

developed areas.”

- Basically, the argument by the petitiener is that, he had been discriminated against

. when the Acting Chief Justice refused him temporary admission in the case of

Shem Rarua & Ors —v- Electoral Commission & Ors, having been granted a

tem‘pbrary, admission earlier in the President’s case. Before deciding whether
! I ' : ' .
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-

there had been a breach of Art. 5 of the Constztutzon the petrtloner has to
.- show- whethe‘r he had been d1scr1m1nated agarnst. .

) o
Whether there had been discrimination or not.

s

The expression “discrimination” is not defined in Art. 5 but t thirik it can easily be

- taken 'to mean the affording of different treatment to different persons on the

* | ground of race, place of origin, religious or traditional _beliefs,‘political opinions,
- o : | ' . | . ! . l. ' ' ' . .‘
~ .language or sex. Like in many other newly independent countries within the

Commonwealth brovisions have been made sa'fe-gliarding the fundaniental rights

1

| and freedoms of the 1nd1v1duals under the Consnrunon of the Repubhc of Vanuatu _

G } ‘|

Among those rrghts and freedoms guaranteed are the right to protectlon of the law

(Art 5(1)(d)) and the r1ght to be equally treated under the 1aw 'or administrative
|| |
actron (Art. 5(1)(1()) The petitioner in the present case alleged that his rights

underthose provisions of the Constitution had been infringed by the respondent.

L 1 aecept the petitioner’s oontention that the expression “protection of the law” is of
| Wi‘der irnport.i Itis a guarantee of prooednral fairness as welf as substantive rights.
‘It assures'also all persons in VanUatn nnhindere'd .acc'ess to the Courts, - Thus it Was
argued by thle petltloner that when thel learned Actmg Chlef Justice refused his
apphcatlon for temporary admission to represent Shem Rarua and Others, the
le‘drned Acting Chlef Justice was in breach of Art. 5(1)(d). He a‘rigued that learned
Actlng Chief Justice was able to grant hrm temporary admrssro_n to represent the

" Head ,of State in Civil Case No. 169 of 1997 which was a case of “an important

~ and public interest” but was refused admission to represent Shem Rarua & Others
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"'in another constitutional case. As such he argued, the learned Acting Chief

- Justice was affording proicction of the law based on the status of a person needing

A

. i
B ) . . s . I_’[ I‘}

“The right to protection of the law indeed guaraﬁte’es both procedural fairness as

el as“substan'ti\(c justice.” There is sufficient authority on this point in this

' I . ‘ [ ; ;-‘ . | L
j11rfsd1'éti0n In The President Frederick Kalomuana Timakata - The Attorney
!
General (1989 94) 2 Van LR 575 Vaudm d’ Imecourt CI, after rcfcrrmg to a

|
|

i i
e i
. il

numbcr of Enghsh cases, sald at page 599:

R

“It is quite clear that the principles of natural justice have been held-to apply to both legal

and administmtive pr(‘)cecdings and are part and parcel of the protection o'f the law or as

NF put on behalf of the Pentloner ‘Protection of Law’ w1thm the meanmg of Article 5(1)(d)

is both a guarantee of procedural falruess and or fundamental rlghts

s Slmllar cxpressmn of thc same pr1nc1p1c can be found n Boulekone —v- T zmakata

- (1980 - 88) 1 Van LR. 228. Thus‘ protectidn of the }aw”rcquircs that the

petltloners in the Shem Rarua case must be afforded the same Opfortumty to brmg

their case bcfcrc the Court just as His Excellency the President Was afforded to do

- s0. That was done. The Court had accepted Shem Rarua’s election case and had it

. listed for hearing. Agaui just as ilis Excellency the President was afforded the -

'
1

opportunity to seek legal representation, Shem Rarua and the others had been

»

given that opportunity. The complaiht" however, is that the petitioner in this case

. was pcrmit"uéd to .rci)rcscnt His Excellency the President in CC169 of 1997 but

refused admission in Shem Rarua’s case. ‘Was this a breach of Article 5(1)(d) and
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@ - (K)? Inso far as Shem Rarua & Others were concerned, I do not thlnk 1t can

be‘ successfully argued that by reﬁlsingtemporary admission to t\Le petitioner they
,I_'(She'm Raru:a-& o_tliers) vrere neoessarilydepriyed of the proteetion of the law
| " under the Consti'ﬁrutiou ‘Their right to be heard before the Court remained
C unzif_fected 'und so was their right to Iseek iegal representation from those qua‘lified.
- . ‘to represent them in bour’t .Tliere must he drawu a distinction between' the right to
.. legal representatioln and the right to.practice in- order to be entltled to represent a
- party in Court The right to legal repreSentatlon 1s al constltutional right while the
~right to be admitted to practiee 18 not Hence when the pet1tioner suggested that the

learned Aeting Chief Justice was in breach of Art. 5(1)(d) wheu,}n he refused the
- : : [

petitioner temporary admission, that cannot be right. 1t would seem to me that the
b 2 } ) - ‘ . ' :

main thrust of the petitioner’s contention was that he was allowed admission in

' one case but not the other and in so doing the learned Acting Chief Justice

,b‘reached the Constitution. With respect, I do not thirik this argument is right. The

'right to be udmitted is governed by. statute and. as-long as the statute does not

offend‘the Consltiturz'or;z,i it must allow s,iorne: “differentiation” within the legitimate
.. objective of the statute. | This was olearly pointed out in the 11\Tamibian ease of
| Mwellie —v- Ministry of Works, Traﬁsport and Communication &J Anor reported in

[1-996] 2 CHRLD 199 where it was held that equality before ihe law is not an

" absolute right and that reasonable classifications in legislation are permitted by the

" Constitution of Namibia provided they are rationally connected to a legitimate
leg'isla_tiive objective ‘and are found on ‘intelligible d{)j"efentia’

. So that.by treating

the state employees differently from other employees n thaf‘v‘ as’“”cti g

xmun
\ \ g Jupm.ME ""E‘B

N ixey
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* Service Act did not discriminate among the class of people it covered,

. 'namely the state e',m}')l()ye'es‘T ‘The distinction was between the state employees and

(,')‘th%r‘ hon-state erﬂployees, which 'distihction ‘was reasonable and rationally

ebn'heeted to the obieetive'. of the Act, Since it was not based on any of _the

impermissible grounds of discrimination set out in the Namibia Constitution. The

- Constitution of Vanuatu itself recognises that there are permitted E]restr_ietions to the

|
|

right of equal protection or equal treatment under the law which is a recognition

-
i

; that the right to equality before the iaw is not an absolute right. For Art. 5(1)(d)

| expliei‘tly' provides that the rights and freedoms listed under that provision are

Sub}ect to respect for the rights and freedoms of others and to the legztlmate

. \

publzc mteres*t in defence, Safety, public order, welfare and health " The Legal

[

Rraetltioners Act with which we are concerned here does not discriminate among
those it covers, namely, registered legal praetltloners If that was done and
\

evidénce was produced to show that a member of the registered egal practitioners

had been afforded different treatment from the other members, ithen.-that may be

Ivi'olatin'g Art. 5 (1)(d) and (k). The'distinction‘in this case was one that could be

' seen applicable between. registered legal practitioners and a non-registered legal

practitioner. The petitioner is a non registered legal practitioner. This is clearly

‘borne out by the learned Aeting Chief ftistiee remarks in his letter of 20 May 1998

where he said: -

“The‘principle rule of the lay:v in this jutisdiction in respect to admission to
practise as a legal practitioner, is Part 1 B of the Legal Practitioner’s Act CAP
119 (as amended).




| - in the Constitution, Ground 2 is rejected. B S i
" Ground3 | - ’

" This

o “Mr. Stephen Joel

. . , ) ¢
. I : : . @
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Admissions on Temporary basis in accordance with section 13 of the said

Act as referred to above, constitute the exception to the Rule.}

My duty is to make sure that the exception does not become the rule.”

i
1

" It is therefore updn the petitioner to show that the distinction resulting from the

" Acting Chief Justice’s ' decision to refuse him temporary admission is
. ‘| i " | .

~unconstitutional or unreasonable. In So far as the contention that the learned

~ Acting Chief | Jtlsticé; was in breach of Art. 5(1)(K) is concerned, the petitioner has

not shown that the refusal was based on any

“of the impermissible grounds set, out
| 1

b L3

gréund is an alternative. It alleges that the learned Acting Chief Justice’s

" decision was erroneous in law. It further alleges that the decision was made on

improper purpose and took into account irrelevant factors. The petitioner posed

the qtlestioﬁ in his submission: On wlllilatl basis did the Acting Chicf Justice act

" when he made his decision to refuse him temporary admission? To appreciate the

baékground to the refusal, I think it would be useful to set out the decision of the

' leaned Acting Chief Justice as contained in his letter dated ZOQiMay 1998 to the
: , I ‘

Eublic Solicitor: | |

20" May 1998
‘Public Solicitor .

Office of the Public Solicitor

' OF v/
P O Box 794 \ P m
PORT-VILA | ( COuR

COURL
. > su PRUME <18
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Dear Stephen,

“ I
Re Apnllcatlon for Admlsswn of Mr Leuluay’ :all i Tasi Mallfa on a Temporary

Practlsmg Certlficate on behalf of the Petltloners Shem Rarua and Others

thank you for your letter of 11" May,1998 inrespect to the abovementioned matter. As
per our telephone conversation between yourself and myself this morning (20/5/98), I am
© now wiiting to inform you about the dc;clsxon I take in respect to the above application.

: Co . : |
* Section 13 of the Legal Practitioner’s Act CAP 119 provides: ‘*

“Notwithstanding the other provisions of this Regulatlon the Chi f Justlce may, after
- consplting the Attorney General —

b

(2) in the pubhc interest; or

(b) . " on application by a legal practitloner

admlt to practise, sub]ect to cond1t1ons as the Chief Justice may see fit to impose, as
‘Barrister and Sohc1tor for the purposes of any specific cause or matter, any person who
“is not a legal practltloner reglstered under this regulation and who has come or intends to

come to Vanuatu for the purposes of appearmg in such cause or matter,....”
After consulting the Hon. Attorney General, I come to the donclusiqn that this

. application must be refused.

i
The prmmph rule of the law in this Ju!‘lSdlCthIl in respect to admission to practise as a

legal practitioner, is Part 1 B of the Legal Practitioner’s Act CAP 119 (as amended).

Admissions on Temnarary basis in accordance with section 13 of the said Act as referred

to above, constitute the exception to the Rule.

My duty is to make sure that the exception does not bécome the rule.

Mr Leuluai’ a111 i Ta31 Malifa has been granted a Temporary Practlsmg Certfﬁc
Apri] 1998 i in Civil Case No. 169 of 1997 on behialf of his Excellency the President of
the ‘Republic of Vanuatu on the basis that Civil Case No. 169 of 1997:’ is an important and

. fundamental case for the public interest. It was just less than one month ago. that a

Temporary Practising Certificate was granted to him. !
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|
In the present case, there is no such public interest element transpiring and although the
' application was made by the Public Solicitor as a legal practitioner in this jurisdiction, by
péfusi’h'g closiely section 13 of the Act, it trénspires clearly that section 12 applies to any

person —
FE S

1. Who is not a legal practitioner registered under this Act and

Has come or mtends to come to Vanuatu for the purposes of appearmg in such

cause of matter el , . ‘

Section 13 of the Act is not applicable to Mr Leuliai’iali’i Tasi Malifa’s position.
. : ! o "

In effect it is common ground that Mr Leuluai’iali Tasi Malifa remde‘l:s in Vanuatu and he
is a law lecturer at the UI'S.P. Law Faculty at Port Vila, Vanuatu. ‘

s . i . ’ o . j

. ITl‘te persons on behalf of whom the Public Solicitér had applied will not be prejudiced by
this refusal - | |

e There are a number of Prlvate Lawyers in Port—Vﬂa Vanuatu,

. The Public Sohcltor may provide his services to these persons as well

I Would‘ appreciate if you could advise‘these persons that once they have a lawyer they

will advrse the. ‘*"auprcme Court Regxstry so that a date for dlrectlons can be given
SOmetlmes thls week

Sincerely yours,

Vincent Lunabek, T

Acting Chief Justice”

1 feel it would also be useful to set out the tetms

of the Temporary Admission

referred to in the letter and I do so hereunider:
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. | “TEMPORARY PRACTISING CERTIFICATE |

* PRACTISING CERTIFICATE NO. O1 OF 1998

L 2
| This is to certify that MR LEULUA’IALI I TASI MALIFEA of Umvermty of the South

Pacific , Bmalus Campus Port Vila in the Republic of Vanuatu has been granted a
Temporary practising eertlfieate for the purpose of appearing nt the Courts of the
' Repubhc of Vanuatu on behalf of His Excellency the Head of State of the Repubhc of

Vanuatu

This eertiﬁcat'e is granted subject to the following conditions:-

| 1. o That the ho]d'eruo‘f this Certiﬁ;':ate shall only.act in the Repubiicl‘qf Vanuatu'in
‘ L conjuhctiolﬁ‘witli the legal representation of His Excellency the Héa.d of State of

the. Repubhc of Vanuatu, Mr Jean Marie Leye Lenalcau Manatawaii in the Civil
* Case No. 24 of 1998 in the matter of a referall by the presxdent of a Bill to the

- : ' ~ opinion of the Supreme Court pursuant to article 16 (4) of the Con51tut10n
' |

2. That the holder of this Certificate shall not engage in ana”x legal work of any

description ot! 1er than legal work necessanly connected with the above matter;

3. That the holder ¢f this Certificate, shall not hold himself out as a lawyer entitled
" to practiee inIVsmuatu other than in respect of the above matter, nor shall he

accept any other brief from the said Head of State;

4 That tlte holder of this Certificate shall, during the subsisteace of this Certificate,

' ensure that he i comiplied with all relevarit laws of Vanuatu relatmg to the

re31dence and ‘employment of non- c1tlzens

'Thls certificate shall cease to have effect upon the conclus1on of the aboye-named

: , AG VAR
‘ ' : 0\56 Yq
a . matter. . / @r.
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Dated at Port Vila this ... .. day of April 1998
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Iam in entire agreement with the léarned Acting Chief Justice when he said that

N the temporary éldmiésibn‘ under section 13 of the' LPA must be viewed as an

. exception to the rule. Only a legal pr_a‘étitioner régistered to'praétice has the right

to practice in Vanuatu. The only exception is that provided byiisection 13 of the
. o
- Act. |

. The peﬁtioner in this case was not a régistered Légal Practitioner. But he was

1
' L

* granted temporary practibing Certificate to practice in CC169 of 1997 pursuant to
| section"‘ 13 of the Act. His right to practice as a legal practitioner ceased at the

conclusion ‘of that..case. Thereafter 'he, like‘.any other non registered legal

r

practitioner, has no right to practice in Vanu,atu'. ‘

It would appear ﬁom ‘his letter that the leaned Acting Chief I[itlstice considered
that CC169 éf 1’?97 was “‘an importaﬁt and fundamental caif$e for the public
(interest” of lVanuatu and tliét clearly formed the basis for the Qant “(;f temporary
practising ‘Certiﬁcate' to ithe petitioner.' When the petitioner sought another
| ,“tempolrary admission, ‘thlis. time, to'represént Shem Raruva and Others in a case
.‘-a'gainstl the Ellectoral Commission, the llearned‘ Ac‘Fing Chief Justice was Qf the

| view that the case was n.o.t of such public inferest so as to justify invoking the

exception under section s13 of the Act. The learned Acting Chief Justice was of

the view also that there were registered legal practitioners in Port Vila who could
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equally render legal asmstanoe to the partles concerned. The discretion
. !

conferred on the learned Acting Chief Justrce under section 13h clearly gave him

the'power‘to refuse another temporary admission to the pet1t10ner.

-

It must be observed that in Vanuatu the right to control admission to practice vests

" 1in the Chief J ustice. The Law Council pleys a vital role in this process. It certifies

- “who is to be registered as legal practitioner, for without a certificate from the

i

. %

| L
- !

Council to that effect, no admission by the Chief Justice is possible; save for the

p"rovisionsi of section '13 of the Act. 'Theise controlling authorities of the legal

. profession are important in ensuring that the inferest of the legal profession is

safeguarded. Whilst it is in the public interest to have non-rﬂationals admitted

H
I
il
il

where the local profession is not able to meet the needs of Vanuatu for legal

. representation, there is also in the public interest the need to encourage and

. maintain a strong and independent local profession. It is therefore incumbent on
‘the controlling authorities concerned  to bear these principles in .mind when

considering applications for admission by lawyers from abroad to practice in

~ Vanuatu,” I would Ventilre to suggest that the pu_blic mterest of Vanuatu would be

served, on the need for'1_egalrepresentettion, if the following faetors are taken into
account, namely, the need (o encourage a strong local Bar, the n?éed to continue to
-- |

'a'drnit overseas counsel where the local Bar is not able to meet the needs of those

" “concerned for lepal representation, the need to consider the financial interest of the

" clients and the need to take into account the views of the Law Council
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A With those ‘principles in mind 1 return te‘the qﬁestion posed by ﬂle petitioner ,

earher and T can pnly answer that by saymg that the learned Actmg Chief Justlce

' |
| whs entltled to refuse the petitioner’s second temporary admlssmn application by

Viﬁue of his power under section 13 of Act. At the lapse !l.of his temporary

adm1ss1on to practice in CC169 of 1997, the petltloner no longer enjoyed any right

. to practice in the Courts in Vanuatu. As 'such, in the absence Iof such a right, there
: II .is'n'o ’iegal basis to insist on the - discretionary Ipower under sectjen 13 being
| exercised in his favoun and even to cllallenge the exercise of that discretion. What
1 haveI Isaid is,' in iny‘ \}iexl;s/, in line'v\izilth the ‘inltention and policy of the' ‘Llegal

* Practitioners Act, Parliament in its wisdom saw the need to encourage and
. e ' ' 3 ' ‘ : |

-safeguard-lthe legal profession in Vanua{u and:..in confer'ring ;‘i,the discretionary
powers under the Act,l including that in section 13, it clearlv!’ intended that “it
s'hould bc used to promote: the polzcy and ob]ects of the Act’IPL see Lord Reid’s

. commehts in Pac{ﬁ'eld —v- Minister of Agric‘:ulture [1968] AC 997: This was what

| ;[he learnedl‘-Acting Chief Justice didl when he exercised his pewer under section 13

~ of the Act. ‘There was 1o error of law in the exercise of that discretion in this case.

- For those reasons ground 3 must fail.

Ground 4.

| | | Thls ground complams of the breach of the rule of natural Justlce The petitioner’s
case on this pomt 1s that he had not been given the opportunity tq be heard and that
was a breach of the rule of natural justice as protected by the Constitution. This

. rule has been dealt with in many cases by the Courts here in Vanuatu and T do not



L
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. need to go into them, save to say that the right to be heard is a principle of
law so entrenched in the laws of Vanu.afu It is recongised by the Constitution
| (Art 5((1)) as Well as by the common law as apphed in Vanuatu. See Boulekone -

v Tmmakam [1980- 88] 1 Van. LR 305 and lel Willie —v- Publzc Servzce

i
i
I
'F

o Commzmon [1989 9412 Van. LR. 634, o

It w111 also be obzerved that not every breach of the rules of rJatural justice will
*|

| entltle the aggrleved party to a remedy when in the opinion of the Court the

|
' | ‘| n

‘ questlon of law must ‘clearly be answered unfavourably to the aggrleved party, as

| was‘pbin:ted out By the ‘High Court of Auétralié in Stead e State Government
Ins‘urance Commission (1986) 161 CLR 141 and apphed n the Solomon Islands
case of Prrce Waterhause and Others —v- Reef Pacrﬁc Trading Limlted & Another

B (,1996) Civil Appé_.al NQ. 5 Iof 1995 (CA).‘ The basic question to be determined in
| this czis;e' is really one relating to the ’éntitiemenf of the petilfioner to be granted

temporary admission. That is a question of law and in the liéht of what I had
o L |
-
already said regarding his status as a non-registered legal practif;oner,- a breach of

* the qudi alteram parten rule in his case would make no difference. However, I do

- not find that there was any breach of that rule in this case.

. There is one further hurdle which the petitioﬂer needs to get over in order to
succeed on this ground. He must show that there is a requirement in section 13 of

the LPA andlthe Acting Chief Justice rhust call the petitioner-and hear him before

rejectmg hlS apphcatlon There 1s no such requ1reme11t under that section. The
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registered legal practitioner on behalf of the petitioner. The materials before
the Acting Chief Justice contained sufficient details on the péLcitioner necessary

f8r the Acting Chief Justice to consider the application for‘?temlporar!y admission.

' Nbthing else was:needed more. There is no "requii’rement for the Acting Chief

+ Justice to call the petitioner and hear him. .Tn such a case, in my judgment, there

| 'Icanllot‘be'siaid to be any breach of the rules of natural justice even if the petitioner

was not called to be heard. ‘Each case, of course, must depend on its own facts.

) . e ' . o . ' . I R
| o . v . . . ' L |
v ' '

N On the qhestiori'of “legitimate expectaffon ” to be dealt witly; the petitioner argued

 that the learned Acting Chief Justice failed to properly consider this principle

evheni his Lordship dealt with his case. Tt is obvious that tide basis for that
; o ;

contention was the fact that the petitioner was earlier granted ten%porary admission

" to represent H.E. the President and as such, he argued, there was no reason to be

© denied 'admission in his. application for temporary admission to represent Shem

| Rarua. and Others in the subsequent: case.. The principle of ‘“legitimate

expectanon had been conSLdered ina number of cases In Schmidt —v- Secretary

of Srate for Honu Affazrs* [1969] 1 All ER 905, Lord Denning first enunc;lated this

pr1nc1p]e of ”legltzmate expectanon " In that case Schmit's and Another who were

American citizens were in England f_or-the purpose of study at the College of

| w
Scientology. Their permits were for a limited time. The time: expired and they

wished to extend it so that they could complete their studies. They applied to the

‘_ Home Secretary for extension of their permits. . He refused. They brought an

' action agamst the Home Secretary, saymg that his action in refusm e

[
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“was invalid because he did it for an un'authorised purpose and also because,

}
| he did'not act fa1rly towards them The Court of Appeal held that the prmmple of

audl alteram partem pr1nc1p1e did not apply to the Secretary s decision as a
, '|
' foreign alien has' no r_ight and S0, no legltunate expectatlon, ito remain in - the
: o | : ' i
country once his permit has expired. . “ | '

.. The general principle of “legitimate expectation” thus saw its first moment of
‘. existence in Schmidt’s case through the enunciation by Lord Denning in the
" following words at page 9509: - | -

' “The speeches in R:dge ~y- Bald}vm (7) show that an adm1mstrat1ve body may, in a

proper case, be bound to give a person who is affected by their decision an opportunity

of making representatmns. It all depends on whether he has some right or interest, or, I
: ¥

would add some legltlmate expeotation of which it would not be fair to- deprive him

: w1thout hearing what he has to say.” 1‘

It would seem that “legitimate expectation” would only apply where the person, in

. respect of whom an administrative decision is taken, possesses a right or

" obligation recognised by law. In the above-mentioned case, Schmidt’s permit had
‘ expired. ‘Upon the expiration of the time perlnitted he no longer has any right and

no legltlrnate expectauon to stay in England The right to be heard did not apply
%
in his case, Tt would: be different if | 111s permlt still ex1sted but was cancelled

|
4

~ before the time limit expired. In such a case he would be entitled to be heard since

he would have a legitimate expectation of being allowed to stay until the time

‘ '
1 o  OF va
. . ‘ aek
permitted expired. : o ,qﬂ“z}\
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. ‘

. In S‘chramm —V- Attorney Geneml (1981) 21 FLR 125 an Austrahan doctor
" ‘who wlo‘rked in Fiji for some years wished to take up Fiji citizenship and so he
. af)pli_ed- for- eitize'nehip. She was refused. She-t;rought a case to the .Court
cliallelllging."the.Minister’s-refasal togtant her Icitizenship. The'Supre:me Court of

Fiji held that the principle of natural justice'did not apply because she had no right

A more fuller appre(:iatlon of the concept can be seen in the words of Lord

‘Diplock i ouncd Of Civil Service, Unzons —y- Mmzster for szzl Service [1985]

CAC 374 where he said: | | . |

“ The decision must affect some other person either —

(a). by altering rights or. Obhgatlons of that person which are enforceable by or agamst
h1m in private law; or :

(b) by depnvwg him of some beneﬁt or advantage which either:

(i) he had been’ permitted by the demsmn maker to enjoy and which he can
o Iegitimately expect to be permltted to continue to do unless there has been

communicated to him some rational grounds for w1thdrawmg it on which he
has been given an opportunity to comment, or

|
(i) . he has received assurance from the decision maker w1||11 not be withdrawn
without giving him first an opportunity of advancing re

sons for contending
that they should not be withdrawn.” i

. In the 1ight of those authorities and the prineiples expounded therein on this
" doctrine of legitimate expectation, I return to the circumstances of the present case.

~The petitioner was not a registered legal practitioner in, Vanuatu. He was granted
5 .o

temporary permiss 1on to praetlce in the 'case of HL.E. the President of Vanuatu HlS
Temp()raf'y Practisin‘g Certi,ficate speeifically provided for the duration of that case

only At the conclnsion ot that case, the cert1f1eate ‘shall cease to have effect.”

P OF V3
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The President’s case had concluded on 5 May 1998. Theii Temporary

Practising Certificate ceased to have effect. The petitioner was from that time

. onwards, a person no longer entitled to practice, temporarily or otherwise, in the

", Courts in Vanuatu. He thus had no longer any right to practice as such nor any

b
o
H
|

legal obligation in law to represent any person in the Courts in Vanuatu. Tt must
therefore follow ‘that he could no longer have ‘any right or any legitimate

‘expectation_of being permitted to practice again in Vanuatu. ' In other words, just
o v ‘_ | ‘ | ! :
. because he was given temporary permission to practice in the President’s case, that
’ 4

did not obhge the Acting \,lnef Justice to grant him another tem\Forary admrssron

It would be unreal to regard the pet1t1oner S apphcatlon tor another temporary
*

" admission on the basis of his previous temporary admission. Hrs previous

i
)

| tempo’rér‘y admission had ceased and his status a temporary legal practitioner also

ceased with the expiration of his temporary certificate. The argument based on the

principle of legitimate expectation cariﬁot stand in tlrts case.

The otll'er allegations raised against the leamed Acting Chief -'JllSﬁCC complained of
| ! . . ‘ i‘l ' ‘ “ ‘ I
- his Lordship’s deoision being made in bad faith and that there Was real likelithood

of blas on his Lordshlp s part. The onus remains on. the petltloner to establish
|| |
these allegations. I do not need to dwell in these two allegatlons as there is plainly
' |
- no evidence o substantiate them. These allegations lack merit and they are .

&

. equally rejected.
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Conclusion

In a nutshell, the pefitioner seeks to challenge the learned Actilgg Chief Justice’s

refusal to grant him temporary admission to- practice in the Courts in Vanuatu, in

L4
't

' particular, 1in the case ‘6f Shemi‘ Rarua and - Others agaiﬂst the Electoral
‘ Il Commiss:io'ln. He -chal_léng'ed that decision baséd on alleged bre.'fiches of the
Constitution and'-(.)n alleged breaches of the rules of natural justice. It is fair to say

| that th§ p.et.itioner' had afﬁxiédhis o‘wl;wlcase with ﬁtmost courtesy, diligence Iand
- ﬁrofessic)naliémL .Thei Coﬁrt is very glflalt.ef'ul t:o.thenumerqysi{z;uthorities that he
hefpfully‘ féferred the Court to in the coursé of his argument. I Ha‘ve fqund agéinst
$im on the legal .ilssuels raised but 1 am sure the principles whﬁch the Court has

: e‘xpoundecil in this’-judgment would be of futu_re guidance, not onlhy to ‘the petitioner

~ " but to all concerned in the legal profession in Vanuatu,

. Hav'ing given the matter considerable thought and having heard argument from

the pafties, the Cquﬁ comes to the conclusion that as all the grounds relied upon

by the petitioner failed, the petition must be dismissed with costs.
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. Sir (Gilbert) John Baptist Muria
| Judge
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