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IN THE SUPREME COURT OF 
THE REPt.JaLiC OF VANUATU 

LUG.ANVILLE SANTO 

PUBLIC PROSECUTOR 

.. ,'!"v-

Cl.:EMENT LEO 

SENTENCE 

v 

! , 

, ,. , : i i;' i "', •. ' " , 

Pursuanttothb provisions of Sec 42(1}penaleode Act CAP .135, the. rlefendantis 
ordered tOllppear fa r ~entence if oall.a upon" o~. the~llowms cO,nditions . • . 

~: ! 

. 1 ,.'Thedefenqantshall be of good behaviour for3yeli.rsn:9!M~$ date, 
'" - - ,-I . 

2,Thedefendantsh~ keep thepeaceto",a~dshi$ .~ HeatherLini 1;.00 iAllain 
'paitic1i1~~lnofharas& .•. ab'il$ethretrt\m,intitl)idat~or'~tt,ell1pt tQ lntimidate or ,assault 
het;nor .permit or cOUl'lsel or procure .anyothtir persoi) to 40 $0 

. t.1'he defendaprsh~receiye andunderg~'suphcQ\m~e1lins as is directed by PAstor 
:t:t!1!moldBori or his noinineelUld forsuchp#rpose shalrr\\lceive :or.a'ltciidu~onPastor 
Boriorl!i~ .ntimlrteeat such time .nd plAce ,and uponsuphocllasionsasPastorBori 
• shi¢rea~onably require, .' . . 

.. -, , 
if' 

4, The defenciantshailnotifYPastor RaY1)old Bori of any change ofre~idence.within . 
. ~4.h~lirsof any suchchang~,. '. 

, ";' 
, ' .' 

-- --~L;e~dtrt"end!UlCshalLBign avm1t~!Bml1et1AAi!lgacknQwle~sin$ that~flundcrstanps 
1\l14iCon$~t8 to the conditions of this order a,nd that heundcrt~Bto be of good 

)be~a,,;pud'or the period orthreeyearsfi'om thlsdate, 
., . ·.-L '" "I. ' . , "- '_ _ . , 

!In~~ iiefendl\lit COmn:litsllllyofience within the period ,00 ycatsfrom this aale. a 
WarrantmayissueforlUsarrest()r he'shall by sUllllT10nsbe called upon to appear for 
senttince for this <,ifence, 
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REASQNSFORSEN~NCE 

. THE OFFENCE 

ClctrientL~pleadedjUilty to one countof.intentiopai assault upon his wife, Heather 
Linl Leo .. ·The.charge was broughtiunder section 107(c)Penai Code act CAP 13S. 
Para$raph ! c) of tijatsection is. the paragraph relating todantage ora permancnt nature 
rfjsulting frpm the .intentional assault. The maximl,lm penl\ltyprovided under lhat 
paragraph is 5 yearsimprlsoninent As such, this oft'enceis. in the second highest 
categorYClf scrioU&l1ess .of intentlonl! l\i!sau}ts .. The~nly highercateaory is where 
deatb. resul~s. It should be uriderstqod that proof of the offence Wlder this section, 
doeanotrequire proorof an intentiol1to .cause theplIrtic\llartypeoflwm which Is in 
fapt causeftltis.scOtio/lcan pro(\u~~ $~r~e results, i~cll.,ii(fp{ ,,~ple, . whore a 

, 'Plltsoilj1)ayhave I!~tatedor provenW~tion pfcausm,g e*emelys~rlous 'injury,; but 
fortuitol1sly Cllllses no physicaldamaie., In such a IlMe ~he maxilUum penalty /lvAllabie 
woujd.onJy be- 3montils: .. Onthe,o$er:hllnd, whe:r~tijere 'wa$no ltttentiont(l cause 
.act~arhamutall,but damage~f /ipiirtn;linen(nature 0,*Ur8, thelauet: tiff'encll!l' Will be 
lillble. to. II. hig4er. penalty thllnj~e foptler, 1I1thoush ~he' forl\1~r\;le the JIlote(ltiminajJy 
and morally culpablI'J .. I. do not ,thinJc::t.natooneiderationa .suchas f:h!!se ~ctua~y.arlse .in 

. this case:; in vi~ of the conclumon that I hllve corne to, as t?;the ptol'cit dispositio~· of .. 
'he matte.f. .•... '." .., . '.' , '" ., . ~ , . , '" ;, . 

" . ' . 
.:' . : ~ ; - , " ' - . - -~- ,~ . I', ':', : :" :'" '.' ' . 

The offence. occurred on the 17th AUgUst 1994. The defendant and his Wlfe were 
. living together ; with their three cl\ildr~n, in II house .situatedc(os!! to the Court ,house in 
. '. ~8IUlvllle,.J·Mts lrinlLClo is. t/le finanpiJlI provider f?f t~e family Mrhililt ·~· .• ~tio. attends 

to,'domestl,cquti,,9,jneluclinsasl~nifi(lant rQI~tnthe . care: oftbe' chil!h'en. At 
. . . .approQt,ely .8:00 . iIm,on the 17*;i al\:er the children !b.ad b~ takelt to 801)001; the 
. ',defendant. and hi. wife were at home.';.ittli'lS IJutsldethe house •. The de(endarit accused 

bis ,wif~ ofhavi~b.cen .4tvolve(i Wit~jan'O~her lllan ian~~1timately;' she made' an 
eql,llvocalremll-rk,which could ,have peen taken as ·an~dmiss,pll,' .Thedefendalltnys 
thathe didso~a1<:e. the remark. alldwhilst I would. not ne~essarily find. ther~markto.be 
anadmi~sldtl myself. lllccept thllt thedefe:ndantthought' that itwas, ' 

Th~defencilu1t·sayilth!lt he hadsince)theprevious day, thought that hinvife had been 
in~lvedw!~h ~oih~ml\ll andth4t itJuidplay~di!pon )lis mind, Wbenshe madcnhe 

'---~rtmarK,"heiini1USlUyeriiQfionantaf~;](ist co~fl'ol of h\l'nse!f alld rePCIIltedly punched 
his ....nfe to' the race. ,From the rncdiciil evidl:t)ceand the ~vld~nce of :Mrs Leo, I 
coitctude.tbllt$he Wa$hltatJeast 4~rc~l'UIblo~s to.theface,M't's :Leosulferedtwo 
lacerations ~othe face,considerable,welling, briilsing, blacke~s and ,a .brokennos.e, 
The'brokell {la'sewas not originallydi!lgnosedby those attending her at the Hospital, . , 
and thetactofthls having (icc\\tred l~ r~cordedin the second t1tedical report Included 
in the brief of evidence. Fortunately for Mrs Leo, the fracture was seen by a visiting 
medical te~m who weteable tosucdessfull:y reduce .the fracture and therefore avoid 
significantj:Jermilnentditifiguration, Follo....nng the attack. Mrs 'LeQ, heavily bleeding. 
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ran tethe nearby Court H:ouee fOfMslstance. .,She was taken from there. to the 
HospitaL She remained in the ho~pital for approximJltely 2 weeks. 

Following the attack,the defendant saysthllt hewasshock~wbenhc realised what he 
had done and this was highlighted by the sight of theextens!v\l bleeding:Hesays that 
he offered to take henotheH:ospital but tha.t she refused and wenHor help. i have no 
dptlbQhat this attack WIlS a tcrritying c~pedenoe. cB\lsinurell.t ~ar and pain. It win 
be something that wlll,not be .easily forgottell~Y the vic~ln. The caSe must be 
'regardedasB .scrious cX!Ul1pleof thl: all too preya~entoffences .of this nature .. Whilst 
the defendant claims a reason fqr .doing r.vluithe diil, it cannot In any way be. regarded 
as justifioation.I am notoertahasto whether he tUlly understilhds this. . ', . 

. ' . 
'1" : :·1 .·.l '" 

1 .! .. 

PERSONM!, CIRCymSTA:NCE$ OF''f~;9m@ER , .! I 
" '." . r 'j'" . i .' " , 

, 

, 
r . 
:;'., 

MrLeois3Syears .old. He is an educat~d man, holding th~~egl'ee of~a~ter(lfPublic 
Administration. :H:ewas.pre'Viously ,emPloy~d as 'p!rector ofa !livision of'the l\finistlj' 
bf Health and is a petscm lO:apllblc of hpJding pbsitions of 'r.cllponslbility,;;\:8 I have 
previously stated, Mr LeopJays a· significallt' role in caring for Ills childrennd. it II not 
~u~e$tedthatheisotherwise ~han a caring father'to theill.SignitlcantlY,hehasno 
I .," , • ~ .', ' :,' 1'.( . , --

pnor conVictions. . ..'. . .', ',' , 

.1Whateverthe 1\.!ture;ourse of.the ielationsljip bCtw.Ccri Mr Lop and his wite.Jbelieve 
that he will continue fo have an iniporiatit role in thellpbringingofthec!llldren.· 

!$ENTENCINGFACTQRS . 
,'., :, . 

the offenoe is aprcVa\~ntpno in the (lolt\fuunity. More and inore c~of brutal 
violence by htis~andsa8alnsttbeirwiveslare~ein$ s.eenin the Courts. Itis'likelythat in 
this place as Well as .other parts ofthewotld, the Gourt! only see but Id~w df the 
\tell/a! number of oaseS oftbis kind which oocur. .;\:8 I have~b8erved. this : case isa 
:seripus example of such cases,Every effort inust be mllde to reduce andhop!.IDJlIy 
eJimintlteoff'enCes ofthiakind .. ltisnQt acceptable for men to Violentlyabule. their 
WiVes ... Thi3.wBsnor'-:sitlgle-spi>tttaneous'61ow:buirepeafta foroel\irhlowstbihe 
hea~of a· person notofferin~ any violen~e'4erself, ..• All <.i~n¢e$. of violence tn\jst . be 
tegarqedas seppusand wlt~ntltey()ccur in th~domestic~ltt!ation,re,tijerthlJll be 
regarded as less serious than otherassau\ts,theymtlst be re8ard~das more serious . 

, 

The viotim of this criine wilt carry scarring and the memory al\e:! fear of his offence for 
the rest of her life, Her personal dignity ani:! right to be fteefrom physioal Ilbusehas 
been violated, as is the case with all women who are 'attackee:!in thls way, No manltll5 
the right to treat his wife or partnerinthis WilY, whlltever they may think jU$tities it. 

, 
! 
I 

· , , 

· I 

i 
I 

·1' '.' . 
I , 
J 

· ; : 



. , • 

ThecriminiU lilwis designed to protect the COl1llnunity .. Sentences should .endeavour 
to deter. the indiyldual offender from the repeating the ofience andiliso be de~igned to 
deter others who may offend. , 

Thescconsiderations suggest that. imprisonment will frequently be the only option in 
caslIsof this kind. In the sentencing process, however, IbeHeve that sentencing 
principle requires the courts to 'consider whether a matter can be properly dealt with by 
means other than imprisonnlCl)t, before resorting to gaol as the way of dealing with 
caseS. 

The. defendant is II .first offencl~r. Modern ~tauue law of many jurisdictions sugscsts 
that first Qffenderuhoulanot". unle8stheoffencerequjre~ it, be sent to gaoL The 
defendant gets the benefit o£thi~coliSider\ltion. a benefit ,¥hjoh is new of cqurse lost, 
shouldheoft'end again, He i~a man of maturity and Lthitlk that It is appropriate to 
refer to the commentsof:Statke J afthe Supreme Court of Victorilt in the )'datterof 
OkW:i~8ACdmRi26~.His hon9ursaid • . 

1I T}ltdirstand basIc: matter thlltaffectsmy mind ". iS1hefatt tbattheappllcant luI.i 
re~che4. maturitr ' ; "WithQut lUlyl:lreach of,bJi11awllt ~., thM he hasllveda decent 
honourAble life, that he has rlUsed;a family , , .. A man of this a.gc, 'rbel'l .. tirst 
canYicted,cll!i Ithinl< call !na)d!lis: cha.racter and is entitled to ask tl).ecQuritp· rely 
verY strongly indeed on the fact th~t he is of eKemplary character. . . Indeed under old 
legislatim\.provisi(lris8uggested. a tlrStoffender. should not be imprisoned urness there 
were special circumstances ... ·. it seems to me that to Clondentn a man of~tnplary 
charactertopri~on for a substantial period of time is an exercistl'ofundue severitY." 

! > - : ' • : ': 'i i, '-,,;, ~ : _ : , ;' , i : i ' . : : :: : . 
These considerations 'apply .in this. case. SinO\! Hi~ Honour made those'relharks, 
modem legislation hll~ tended to enshrine those jlIlinclples. 

The defeltdlltitpleaded guilty.ltis proper to give credl~ to II !1efendant for this. 
Edl11und DaviesL.J: observed • ' . . 

"It is undoubtedlyrisht that II confession of guilt should tell in favour of atl accused 
person~for tbatis clea,rlyiqn the public interest"l 

'''' 
The c0mmunityissI\ved ihe expense of a more extensive investisation lind triaL The 

.. -Tmportanfly, In caSeS -or this nature~tfievTct1m-i& spared ffietritumlitic experience of 
having to give evidence IU\d be crosseKarnined In public. . She does not have to te live 
the horror of the offence, 

In this case, the defendant admitted his offence fj'C(lJ the beginning. he has been co­
operative with the police 'and the coUrt and hilS obeyed strict conditiolls of his release 
cn bail. 

iE., Y. de Hwm [1961]3 All E. R. 618, 619 
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. 
Often, a plea of guilty will be an indication of real temorse.Evenwhere it is ·not, the 
factors mentioned mean that the defeD.dant mustbe given credh.fortne plea. 

A~el1hlgfactor here is the role which the defendant has inrclationto his children . .To 
imprison him would in aU probabilitY be harmf'ill to .them, It will not be all Clj.seS jto 
which such a consideration will apPly, . Children being brought up in homes whel'\~ 
violence ,occurs are suffering at Il consequenoe of it, They ,too maybe ViotinlS. eVen if . 
theytheri:!selves are not being assaulted. ' In such Oases,' it wbtildc)early be in te' lnter~il,t 
of the children that theoffcnder.be removed. I do not tliinkthat this is such a case, .' 

, .Inhere realremoTse lothiscllse? Wherethllre,isreal ~orsL\,thiswUloft~ mean . 
that a gaol term will not be ilnposed; T~e,defen4antexpre$se~ rcntbrscl\l1,d IIppears'to . 
demonstrate itby: his dcmejlnO\!f.1 am lIot certllinas t() the actu~ depth of it however , 
. and as. to the understllndirtgthe defenda.nt has as to hiswroilgdbing, 'I think that he . 
feelsthathel1a~80moju$tificadon fot.!/hathehas ~t'!ne,butthat~e ~asin f4~ 
shock~dbythc 'cirtent 1)f \Vljatlie' did. , .. 1 I~do, not think ,that in'. a;~aICuliltc4 .. ltc. way :h~ , 
inten(jedto. pro4\lcesevere injury.··.HCi~ust how~ver comet() therel\li~~tionthat\Vhat 

. he did .. is not justified. and. thatlf there was to be'lI repetition. it could lliave ·faimol'c . 
serious consequet1ces. Iarnsure that many men express concern, soon after they ha,V~ 
dOhcsomcthing like tbedefendant did here,but Iamequallysure'that they 800n forgct 
it The defendant here would do well not to forgetthe seriousness of what he has 
done, He v.illneed tobe conscious of it for the next three ye/lrs,ifhe is to avoidgaol 
for this offence. He will netSli to be cOllseious of it for the fest of his life because he .. ,. 
has used .up his first chance. . . ..1 . 

In considering th~.q\le8tion Qfrell1o(se, .if is helpful toooniliclel' whether apetson h!\~ , 
. talcenany steps designed to 'prevent II repetition of the offe~ce 'since fpe tim~of the! '. 
commis~ion(jfthe'offence;untilth~#latte~ com~lito pc 4t!al~ Witli, 'Althpugh*ere ~~ , 

I potbeenmuch,delay In this case, lbedi:ifendant has madeanattempt toseeifllec.flJl 

reba .... b. '.·l~.t~te hi. ' .. m .. S.'.~ If.' H. e .eli.presse. d ... iii,. cb. u. n. h. ere, the .. d. CSi. 'r ... e ·.to ... see)c pro .. f1.e.ss .. i.o.\l.·.·.1I.1.. . counselling. ,Thlgbehasnot been able to do, because there iareM couilse!lQrB 
~v8ilable Ilerein iSanto, What he has (!onehO'IVever, istos~spiritiJ.alcOl.lnseilipg 
from PastorRaYnoldBOIi. PastorBori.gave evidenc.e. beforemc.Pastortldrl 
indicated that hehop~sthanhe partieacaobe reconciled., I do not know whether this 
will bea<:hieved, Whethedt iSl\Chie'Vedor not, it isr\Elce$$at'yt6.see th!it steps are 
talcen;to8ce that further off'enoes are not committed. lnthecourse of his evidence, I 

.. '---askecfPastoI'Botllf1!e woul<l1ie1p to see tlmrthedefenaant didilOtoffend again,in 
the event that the parties didnotr~concile.· Pastor assured me that hcwould, Whether 
or not the. motive for seekingthe.a&sistllnceand guidanceofP/lstorBor)stemsfi'om lin • 
attitude of remorse, the faot 'of the ¢onsultlltioncan a$8i~t . in 'preventing further 
offences. This is 'a further factor Which assists thedefertdilnt artdhopefully. ulthtlateiy. 
bot Mrs Linl Led and the community. Whilst I still nave mixLld feelings about the 
depth of remorse, I believe that the defllndant does not wish to cause further harrn to 
bis wife and that'he is troubled by what he has done. I am sure that this is often tile 
case in cases of assault in similar circumstances, such' feelings of themselvlls do. not . 
necessarily guarantee that there will not be a rep~ition orthe offences, Repeat 
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offences in these eases would appear to ,be the rule ratnel' than thil' exeeption. 
Therefore it is important that there is a positive attempt being made to ,avoid repetition. , 
Thefactofs that I have referredto in my opinion require me to corne ~o theconciusipn 
whkh I have. "the defcmant is not yet free from,theprospectofpunishment ... lfhe. 
keep& the conditions of his release, there is a goodprospecf that he "''ill have been 
reformed Reform of offenders is al$oanobjective of the crlminallaw. 1 do not think; 
that that aspect would have been assisted by gaoling him!mow.; '. 

I am concerned that the aspect ofget)eraldeterrcnceof otherpossibltoff'enderstnay 
t;lot bes.een. to be coverl'd by this sent~ce. Ishouldindicate tbita person being bound 
tob¢ot' good liehaviour for ap~od of thteeye/lfshl\.ll 1\ very $eriOus9bligation. They 
are constllntlj' aware that: if tbeydothe wrong tlring,they will ~I.l punish~d, Thwjare 
~ot glrttL'lgawilywithanYthlng .• Any l>reach of the crlminallaw, even fur a completely 

. d1Jferenttype. of offence W'lllresult in'the ot'feIider being caUed.up. for sentence. .This· 
. shou!dhave ~he ~ffeet of deterr\ngJheiildividuai offendet,bu'titsbould. alllQm~ 
oth~t p~opleaWarll tbati'they.oti'end,altbough thoymay Il~.go togaolat.rai$ht aw.y; 
Jh~'-will qarrytbat ri~k With them. furaJong Jime .. '. 'Not alI offenders . Will be ,il1 the sa.tlle 
, situatiortas thiS of'tender and theria. will be Calles . wl1ere CYMftrst' offenders will.so to 
gaoi. 

,ludge . 
. . " Lugall'l!ill;, 

,:::~-- ,': _1 S~pt~!ih~r1'994 
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