IN THE SUPREME COURT OF
THE REPUBLIC OF VANUATU
LUGANVILLE SANTO

PUBLICPROSECUTOR - -

my =

CLEMENTLEO - -

x -

Pursuant to thb provismns of Sec 42(1) Penal code Act Cap 135 the: defendant is
ordered tn appear for santanne if called upon, on. the follow{ng nondﬂ:mns -

1 The defennant thall be of good behawaur For 3 yeara frpm thss datg B B

‘ 2 The defeﬂdant chall keep the peace. towarda hm wife Heather Lm:. Leoand in
pa#tmular shall not harass, abuge threaten, mtmudato of attempt ta mtunid&te of; assnult N _
her nor pemm or counsel or. procure any other parson to do Bo - - ' o
3 E The defandant shall recawe and undergn Such caunnelling aa is dlrected by Pastor- ,
Raynold Bori or his nominee and for such puifpase shall receive or attend upon Pastor
Boti-or tis. ‘nomtines at: such txme and placa and upon suph ncﬁasions as Paatar Bon' 5

shall reasonably reqmre

4 The defendant shall not:fy Pastor Ra,ynnld Bnn of any change af raliciqernv::e+ withm'- :
24 hours af any such chnngv: o | :

- ——-ﬁS Jlihé defendant shnﬂ mgn & wri tten undertfﬂang acknowledgmg that he: understands R
‘und :consents to the conditions of this order and’ that he: undcrtakes to be of good o

behavmur f‘or 1he pe.nod ot‘ three years ftom thxs date.

If the defendant ¢ommits any 0ﬁ‘ence thhm the- penod of 3 ycars from thls date a St el
‘warrant may issue for His. drrest. or he shall by summOnﬁ ba ca]led upon to appear for o
santence far t}na cff‘anoa ' o | - B
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- REASONS FOR SENTENCE

' 'THEDEPEN@E :

Ciemcnt Lgo p]eaded gmlty te ons oount of mtantmnal assnu!t upon. lus wxfe, Heather

Lini Lea. The charge was brought' wunder section 107(c) Penal Code act CAP 135.-
* Paregraph{¢) of that section ig the paragraph relatmg to damage of & permanent nature
resulting from the intentional assault. The maximum pena!ty prmﬁd&d under that

paragraph is 5 yeats itnprisonment. - As such, this offence isinthe second. highest
- pategory of seriousness of intentionaf assaults.  The -only higher category is where
~death results. " It should be understood ‘that proof of the offence under this- section,

does not require proof of an intention to cause the. pamcular type of harm which is in

: -ﬂwt causad Th:s section can. produpc strange results, such ds for & xpmplm whero a
" persoit may have a: sated or proven | intention of causin,g extreme]y serious injury, but .
“fortuitously- causes no physical damage. :In such & case the maximum penalty aveilable

- would only bs 3 months, On the: other hand, where. thera Wag 50 ittention to cause .

-~ lactual’ harm at all, but: damage qt‘a permanent nature oceuts, the: Iatter offender will be

 ligble toa lugher penalty than the former, although the former be the more’ cnmmally

- .and morally culpabie I do not think. Jthat oonsideratmnﬁ such as' the&a actually atige in
- :this case, in’ vww e)f the conc}usion that I have come: tu. asto the proper dispumtmn af .
'-'themattez ‘ L : R RERR

Tite oﬁ‘enoe accurrad on the 17th August 1994, The de{ﬂ'endant and his W!fe were

7 living together, with their-thires children, in a house situated ¢losg to the Court house in-
S Lugan’vllle Mrs Lini'Lieo is the ﬂnanmp,l provider for the famlly whilst Mr Leo attends
- o rdomestic dutles,  including sigmﬁcant role -in the cafe of the children. : At

.. approximately 8:00 am, on the 17thg aﬁer the children thad. bisen taken to- school; the
i defendant and his wife wete st horme, gitting outside the house. The defendanit accused o

_his. wife of having been involved. with ‘another man and: ultimately, she made an

squivocal remark, which could have béen taken as an admission,- The, defendarit ssys

: that he did so take the rmnark and whilst T would not nacessanly ﬁnd the remark to be
“an admlssidﬂ myself I accept that the defendant thought that lt was K ‘

: f‘Tha defandam says that e had gince:; tha previous day. thought timt hxs wxﬁz had baen |
 involved with ‘gnother man and that lt had played upon his mind.. When she madeé the

Terhark, Helin a highly emotlonal #tate, 1ost control of himaelf and repeatedly punched
‘his wife to the face. From the medical eviderice ‘and the svidence 'of Mrs Leo, |
ponclude that she was hit of least 4 forcéful blows to the face. Mrs Leo sufferedtwo o
‘lacerations to the f'ace, congiderable swelling, brmsmg black eyes and a brokennoge, - . - iof
~ The broken nose was notoriginally diagnosed by those attending heér at the Hospital, = =

and the fuct of this ‘heving ocourred is Tecorded in the second medical report included

in. the bnaf of’ evxde:m Fonunatelv for Mrs Leo, the fracture was geen by a wsztmg
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ran to the nearby Cdurt House for aﬁaisté.nce She was taken from thare te the
Hcsspital She remamed in tha hosp:ta! far approx:mately 2 wecks ‘

Following the att&ck the defendant 8RYS that he Was shockad ‘when he reahaed whaz he
~hed done and this was highlighted by the sight of the extensive bleeding. iHe says that
“he offered to take her to the Hospital but that she refused and went for help. I have nio
doubt. that this attack was a ‘terrifying experience, causing great fear and pam It will

be something that will not be easily forgotten by the victim. * The case: must be .'

‘regarded as & sérious exa.mple of the all.too prevalent aﬁ'enceﬁ of this nature. “Whilgg
the defendant c.lmms a reason for. domg what he did, it cannot in any 'way be. regarded
as Justzﬁcatmn T am m:at certam as to whether he ﬂ.llly undarsthnds th!s

- PERSONAL CH(CUMSTANCES OF THE OFFENDER

I
I
I
I
l

) ‘.Mr Lae is 35 years old He is an educated man, holdmg the degree c:f m&ster af' Pubhc
. Administration. He was. praviousty ,employad as’ D;reotor of & division: of' the Ministry

. ‘of Henlth and is a person capsble of holdmg pOBlthﬂB of responsibility. | As T have

previously stated; M Leo plays a mgmﬁcant role in caring for-his ehildren-and it is not
'suggested that . he is: qtherwiaa than a carmg fathar to them ngmﬁcant!y, he has n@
.pnarcunwcuma -:-:_f Cop e S S ,

-Whﬂ,tever the futurc gourse uf the relatmnship between Mr Lﬁa and his w:fe I believe
-that he will contmue to have an 1mportant role in the upbrmgmg of the chilciren

‘SENTENCWG FACTORS

The oﬁ'cnce isd prevalent one in the commumt} Mcm andi more nam of‘ bmtal
violende by husbands against their 'wives iare being seen'in the.courts, Ttiis'likely that in
this place as’ well as other parts of the ‘world, the Courts only sée but & few of the
netiual pumber of casey of this kind which ocour. As I have tbaerved, this case is'a
serious example of such cases; Every effort muat be made fo redute and hopcﬁxilv

eliminate offences of-this kind. - It is not acceptable for men:to, leantly abuse, their

~ "wives This was not a single spontanecus blow, but repeated forcefil blows fo the
head of a. petson not ‘offering any viplence herself - Al offences of viplence must be
‘regarded as serious ‘and when they oceur in the domestic gituation, rather than be
regarded a5 less seriobs than other aasaults ‘they must be regarded 88 mum serious,

The victnm of thm crime wﬂi CRITY scamng and the memm“y and fear of hxs nff‘ence for
the rest of her life. Her personal dignity and right to be free from physical abuse has
been violated, as is the case with all women who are attacked in this way. No man has
the right to treat his wife or partner in this way, whatever they may think justifies it.
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The mnunal law Is designed to protect the Gnmmumtv Sentences should endeavour
to deter the individual offender from the mpeamg the oﬁence and also be dasngned to
deter others who may offend. .

These considerations suggast that imprisnmﬁenf will frequently be the only aption in
cases of this kind, In the sentencing process, however, I belleve that sentencing

principle requires the coutts to consider whether a matter can be properly dealt with by

means other than imprisonment, before macmng 1 gaal as the way of dealing with
CRBES, . e |

The defendant is & first oﬁ’endar Modern statute law of many- Jurmdwtmns suggests

that fitst offenders should not, uniess the offense ‘vequires i, be sent to-gaol. The

defendant gets the: benefit of thm consideration, & beneflf which is now of course lo,
~should he offend again, He is'a man of maturity and I think thet it is appropriate to

refer to-the comiménts of! Statke J of the Supreme Court of chtem m the' Matter of

| letsgn BA GrimR, 262 I-Ils honnur said -

- The'! ﬁrst and. basxc ma,tter that affects my: ‘mind ... is the fact that the apphcant has
reachad maturity , .. - without any: breach ofhe‘flaw at all, that he has lived & decent
honaurable life, - that hie ‘has ‘raised a family , . . . A man.of this age, when first
convicted, ¢an I think’ call in aid his' ‘character and is entitled to ask the ccurt 1o tély
very, atrongly mdeed ofy the fagt that he is of exemplary character. . . Indeed under. old
Tegislation provisions. Suggeﬁtcd & firét offendar should not be mprmoned unless there
were ap:cxal cifoumstances. . . it seems to me that to aondcmn g man of mmplary
character to prison for a substantmi penod of time is-an exercise'of undye sevbntv "

‘These conalderatxons apply in thss case. Smw HIS Honour mnde those reﬁmrks
modern leglslatmn haa tended to ershiring thosa pxzmciples ‘ R

The defaﬁdant plc:acied gmlty It 18 proper w gzve credit ta a defundant for thm
-Edmund Davies'LJ, observed - - . . R

"It is undoubted ly nght that 5 confesmon of guift should teil in favr.‘mr nf an acmxsed
person; for thatis claaﬂ} tcm the public interest"! '

The mmmumty is Sﬂved the expense of & more extensxva mvesttg,atmzz and trxai The

lmpor:antly, in casés of this tiafure, the victim is spared the fraumatic experience of

having to give evidence and be oross axannned in ;‘mbhc She ‘does not have to re live
the hotvor of the offence. : : :

. In this case, the déféﬁdant admiitted his offence from the beginning. he has been co-
- operative with the police and the court and has obeyed strict conditions of his releasep
- or bail,
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Dﬁan & piea of guz!ty will be an mdmatxon of real remorss. - Even where it i5 not, the
:fac:tors mentmned mean that the dafendﬁnt mustbe gwen credit for the plaa

A telling factor here is the role whmh the dafendant has i relation to his chﬂdran To

imprison him would in all probability be harmful to thém. It will not be all cases to-

~ which such a consideration will ‘apply. Children being brought up in homes whera

* violence occurs are suﬁ'ermg 85 & cofisequenve of it. They too may be wctxms, even if ;
they themselves are not being assaulted. | In such cases, it would cieariy bein te interem .

‘ of tha children that the oﬁ‘cnder be removed 1 do not thmk that thxs is such 8 case

S .Is there real ramme in th:s case? Where there i3 real remorsa, thxs will oﬁm mem e
that a gaol term will not be imposed, The defendant expresses remorse and Bppears to

S _demonstrate it by his demenour. ‘T am not certain as to the sctusl depth of it however
and as to the undarstandmg the defendhnt has a5 to !us vmngdmng 1‘ thmk that he

o 5hock¢d by the uxtent of what he: d:d I du not thmk that m 8 oalculated he, way h&i P
 “intendsd 'to produce severe injury.- He must however come to the realisation that what -~
. hedid is not Justiﬁed and that' if there was 10 be a- repet:tmn it could lhave. farmore ..
- geriois consequences. 1:am sure that many men express concern, soon after they have -

- dotie something like the: defendant did here, but 1-am equally-sure’ ‘that they soon’ f‘orget. E

it. The defendant here would do well not to forget the seriousness of whit he hag

- done. ‘He will need to bs conscious of it for the nexi threg years, if he is'to avoid gdot -
for this offence. He will need to he consemus nf it fur thc rpst of hls ilfe beeause he, ST

- ha&usedupfnsﬁrstchmce B T LR R B e R R

T
o

o _--In cons:denng the quasuon qf remorsa,. 1t is helpful to canmdcer whethar 8 permn has . |

S .cnmm:saxon afthe bﬂ’enca umﬂ the matter corm;s 10 be dealt w:th ;‘Although there has w
" riot beén much dclay in this case, the: defendant has made an attempt tosee if he.can -
- rehabilitate himself 'He- expressed in _court here, the desire to seek professionsl = .
- counsélling  This he.has not been able ‘to. do, becase there are no counselfors
~  gvailable here in ‘Santo Wha.t he has done however is-to seak spmtual uounselhpg_ B
i - from Pastor’ Raynold Bori. - Pastor Bori. ‘gave evidehce before me. ' Pastor Bod .
_ indicated that he hopes that the parties can be réconciled; T.do not know whether this .
will be achieved.: ‘Whether it is- achievud Of 1ot it i neaessaxy 16 gee. that steps dre o

taken.to see that further oﬂ‘enoes aré not comnntted Inthe caurse: of his ewdnnce,

“asked Pastor Bori if ie Would Help to see that the defendant did not offend again,in
the event that the parties did not reconcile. - Pstor assured mie that he would, Whether

or fot the motive for seeking the assistance and guidance of Pastor Bori stems from an
sttitude of remarse the fact ‘of the consultation can assist in prevennng further .

offences. -Thils is's further factor which assists the defendant and hopefiully, ultimately,

bot Mrs Linl Leo and the community. - Whilst T still have mixed festings about the

demh of remorse, I believe that the defendant does not wish t0 ¢ause further harm to

his wife and that he is troubled by what he has.done, . I am sure that this is oftefi the
case inn cases of assault in similar citcumstances. such: feelings of themselves do: not -
recessarily guarantee that there will not be a repetition of the:_qﬁ‘enpes_ ~Repeat
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,offanues in thaae casas would appear 0 bs the mie rathez th&n ﬁxe exeepuun

© Therefore it is impottant that there is'a poamvze attempt bemg made 1o avoid repatition.

. The factors that T have referred to in my opinion require me to come to the: conciuamn S '

- which T have. the defendant is not yet ﬂ'w from the prospect of punishment, The '
keepe the conditions of his reloase, there is a good prospect that he will bave bean

-reformed. Reform of offenders is nlso an objectwe of the cnnmm} law, I do nm thmk;__ '

: ; fha,: that aspeut wm.ﬂd hava beeﬁ asmsted i:y Eﬁﬁlmﬂ him: maw

' --I am cone emeci that the aspect of gﬁnerai dEtﬂrrenc:e of othcr passibie aﬁ”endcru may .
" riot be seefi t be covered by this sentence. I should indicate thet g person being bound” ¢
" fo be of good Hehaviout for a period of three years has s very serious obligation. They
are canstantl}f aware that if they de th& wmng thmg, they will b: pumshed ‘They. e "

oo dzﬁ“arent tvpe of nﬁ‘ence will result in the oﬁ‘ender bemg called up fm* sentence Tlms.'. ERT
- shpuld have the effect of deterring the individual offender, but it should also.make ..
" . other people aware that if they offend although th¢y 1hidy not,go to gaol atrmght awey, .
o they will cacry that risk with them for 4 long time. “Not all offenders will be in the same ;| -
20 situation s this nﬁ‘andar &nd ﬁmra ws!l b@ casss where c:veﬁ ﬁ:’s uﬂ’anders wﬂi gg o oo
-"E~'ge‘fm‘ ._i’ ' : ' : ot : '

o Rnbm E‘L Kﬁt
Ci7 hadge
.';--Lugawi DR
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