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Orl the 16th da:{ of FeL,rua:cy 1983, a vlri t of Sumrnons was filed in the 
Supreme Court by the PlaintH'f implying that the Government of Vanuatu 
""ere in breach of a contract with them. 
qn . the 23x'c1. of F'ebruary 1983, the Attorney General OIl behalf of the 
government of Vanuatu filed a Memorandum of App,earance. 
<1n the lOth of l'1arch 1983, a Summons vvas filed in the Supreme Court 
liy IVlr. Silas Charles Hakwa, Counsel for the Attorney General for an 

I trder that the .Plaintiffs I statement of claim be struck out under 
'ules of the Supreme Court, and under the irtherentjurisdiction of the 
". purt, on the ground' that it discloses, no reasonable cause of action against 

,itheDefendant, and that the Plaintiffs I action against the Defendant 
"!be disfuissed. ' ., ' 
)Mr'. Hakwa submitted that the statement of claim was vague and. difficult 

",' to u:q.derstand what was the basis of the claim. 
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.. I,e referred to clause 5 and indicated that that was the first mention 
of. any contractual arrangements. He'stated ,that throughout.the statement 
of olaim there "..as no clear statement. as· to 'the existance' 0;[:' a contract. 
He submitted that generally on the face of it and reading the statement 
of cla.i,)n it was not clear whether a contract was alleged ,as ,aiact. 
Further, it vms submitted by counsel that the statement of, claim does 
not contain any facl; s or allegations which would' suggest there was any 

. considocation. 
Counsel referred to case of Cooke v Flichman 1911 2.K.B. page 1125 at 1130. 
The CO,urt in that case agreed that consideration for any contract not 
made under seal is always material and it is advisable to set it out in 
the statement of claim. At page 1130 Banl(es J stated: - . 
"I agree "lith lvb:'. Du Pareq for the defendant, to this extent, that under 
the present system of pleading, if an agreement were set up in,a 
statement of claim without saying what was the consideration, the 
defendant Vlould be entitled to apply to strike it out or to apply for 
particulars of the consideration. . 
Counsel referred to Order 18/19/5 of the Supreme Court Rules and the 
High Court Order 21 R 16 as to matters which the Plaintiff must raise 
by plead,ings. ," 
Counsel then referred to the Supreme Court Pratice (kno,V11 as Vlhi te Book) 
Order 18 Rule 7/5 which relates to all material facts and should have . 
been set out in the statement of claim. He then referred to the case of 
Bruce v Ol'ham Press Limited 19361 A.E.R. page 294· where Scott L.J. 
stated, "T11e cardinal provision of Order 19 Rule 4 of Rules of the Supreme 

r'Court i@J 'I;;18t the statement of claim must state the material facts. 
The word "materi,"l" lneclUS necessary for the purpose of formulating a 
complete cause of action; and if anyone "material' statement is omitted 
the sta~el[jent of c1bim is bad, and is liable to be 'struck out', or 
"a further and better statement of claim' may be ordered under Rule 7. 
Counsel said that under Rule 18/7/2 of the White Book, each parties 
must plead all i,laterial facts on which he means to rely on at the trial. 
He then referred to the case of vvest Rand Central Gold Mining Company 
v Rex 1905 2 K.B. at page 399 - Lord Alverstone C.J. when making 
ObSel"Vation on plee.cling stated, IIUpon all sound principles of pleadings 
it is nece[we.ry to ,"llege what must and not what may, be a cause of action. 
Counsel then referred to an agreement alleged to be made and quoted Order 
18 l{ule 12/5 of the 'White Book' which states:- , 
The pleadinG should state the date of the alleged agreement, the names 
of parties to it, and whether it was made orally or in writing, in the 
former case stating by whom it was made and in the latter case identifying 
the document and in all cases setting out the relevant terms relied on. 
If the s.greement be not under seal the consideration also must be stated. 

Where a contract is alleged to be implied from a series of letters or 
converse -nons or otherVlise from e, 'ri\;I;nber of circulllstances, the contract 
should be ",lleged as a fact, and the letters, comrersations or 
circum~tances set out generally, and further particulars requiring details 
will not generally bfe ordered. 

Coun~eJ, tllen referrerl to Order 18 Rule 19/5 of the White Book which 
refel]red to his subnlission that the statement of claim disclosed no 
reasqnable cau,se of action and refel"red me to the cases of South Hetton 
Coal 'Company v Shotton and Easington Coal and Coke Company 1898, 1 Ch. 
page '0.·65. and the Attorney General, of the Duchy of Lancaster v London 
and North It/estern Raihlay Company 1892, 3 Ch page 275. 
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In the first case, the owner of a certian coal mine proposed to receive 
sealed.tenders from two parties who were competing for the purchase of 
them and undertook to accept the highest net money tender. ,One 'of the 
competitors offered such a sum as would exceed by 200 pounds, the amount 
offered. by the other. It was held that a tender in this form did not' 
answer the description of the highest net money tender, and an order was 
made striking out the statement of claim in an action for specific 
performance of an alleged contract founded on such tender as disclosing 
no reasonable cause of action. 
In the second case, Smith L.J. at page 278 stated:-
"It seems to me that when there is an application made to strike out a 
pleading and you have to go to extrinsic evidence to show that the 
pleading is bad, that rule does not apply. It is only when upon the 
i'ace of it, it is~hown that the pleading disclos,es no cause of action or 
defence, or that it is frivolous and vexatious, that the rule applies." 
In, tJ;at 'part~~ular ctase1he ht1eld tt' h1at 'll' t wd~s maJ.?-ifbest

d 
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ex'CrlIlSlC eVlo,ence 0 s 10Wla'c :le p ea ,ll1gS lS a __ , 1ere ore 1e ru e 
does not aI'ply. Generally the case confirme9- that an application to fi 
strike out a statement of claim or stay proceedings may be made by the :I 
(lefencJcm-c in Q, proper case before filing his defence. Counsel then '! 
rei teratel' his .sublilission that on the face of the statement of claim 
there is no reasonable cause of action. 

r'l'ir. r,lcK""ngue for the plaintiffs submitted that a cause of action is 
merely a set of facts "hich it is, alleged by a party that have certain 
legal results. It is not a set of facts which guarantee the plaintiff 
a remedY' or tha,t the Court will provide him with some relief. Nei ther 
is :Lt G set of :facts w'hich preclude any defence. Further it is not 
ci clUe,stion 1Il.let}rel' a s-GEd;einent of' claihl can be susts.ined but a ciuestion 
w{lether on :,Jlescl:L:ngs to elate it is obviously unsustainable. .. 
I<r ~ r,1cKeE.;J;ue then rei'el-Ted to page 26h of the \fo.i te Book ane!. a statemen.t 
by Scn:ctton L.J-. (Or(ler lCl Eule 7/2). He .said, "The practice oJ.' t~,le 
C01J:Ct.s it::) to COI1SiCl(::::c Gnd deal 'Hith tlle legal result of pleaded facts 
a1t;lOugL the particular :('es\.11 t alleged, is not stated' in the pl(,z.cUngs." 
(,L.ever lI!'os: Ltc, v Bell (1931) 1 K. B. page 357)'" except wheJ~e to 
ascertian t:lG v8,licl,i tv of the legal re.sult ,mul,T require the illvestivation 
O ·r-' "lle\'" ~l'l(:t ('~"L':t''"\ll-!-C(; ·,~'~c·I..,<·-· "t-'I'~"icl'1 l'~(l no.J- lJ~e'l ]","ve',ot1n'!.'+e("1 ,",:"1- ,l.','(O tlOl·~l ~_ 'V (,~ , __ ,.,.:.11-) t... ..... , •.• ,:J. L',_J ,".1_ .. _.LO .. " L...t:;; 1_ • __ ,;:\ _Qdv ., at.. L,.l_ 0 .• 

~"'J.:C" l'IcKe2,r~lH? I'(~fe~c:('e() to ttc 0 F8.1~J,'la f s main comp18:iil-c t:1at t~1ere is no 
c] c,"J<;~;::' J"']"! -',-"i·::' C!·!'~R·l-!:::'I',"~n·t' 0",' cl'1l',!'( S+'='-:-l'll'~" -t~"e' con"l"(','!::'·L">-:;-'+l'OI'l '1-'l rl ~;~elj-:·· 0'1') __ 1.._, ... , •. __ " .. c "-_ ~~".-,~ ,lC __ ,. G. \..<0. V -1:..., .".1, >.:), \;.. Cl'--'_ . C" '_. I' .• _v . 

to gt,:C0DS "i:.11[".t c01J.c.L"},Q:ce,t,ion is not nGCei:3r::;ftTY 2. J!hysicc.l fact. - not 
ni.-;C(;-:S8f<Cj' i.',01.H~j" - not :neCeI3S2,:C~{ goods or' phyo?lcEJ.l eXC~H3.11ge tha.t C2.n De 
r.:~t8.te(:: :("~·;J(;:r.~Te(~ to Or'c-:,e:c 21 ':. H. 26 vi!.liel.l' stc1tels:-

(:"ITCJ:' (.>L!.y (;\).1:rtre,ct o:c 8.!.l~( :c{.:;;;lation j)(j"l-:'vrGen ,~nly' J)e:cson,'] ls '-Co iJe 
" ']' ' • n ] "i ' ' , tl . n :lillP _J.G(: '()!~l (;, r}Grle,':~ OJ,: .8 c -::ers or' co:rlVEr,scU:: ,.ons) or O·-_.1el'VTlse :crow 8. 
:(J.l.lj":l~JeT o~c Ci:CC1..1J!.lf:rcanCe;]:: j~-t "tLc.ll be 8u:fllcient to allege such contra.ct 
0:;' relr:~tion c:'.,::; I::L fbC'C, c,rvJ t:o refer [..!;enert.1.11y to such letters, 
conV81";5.;c.',ti\.)J:1.:3 ~ o:c Cil~CU1lJ.stcLnces -vritllou"'c sett-:ing tllem out in detci.il, etc. 
I'irc. ll'icKet:.,:.:;ue t:lell ~ceftSx':c-od to Order 18/19/5 of the 'vJllite Boolt in ci.eclling 
vlith ":;. .• cei)sonable C(JUI38 of C:Jcti"Oll. 
It i,l st.~d;~:;(J. tllereinn ilA reasonable cause of Action means a caUi.::e of 
r3,ctioi~1. ''' . .-:Lth SO~!le C~H:u:lce of succer313 v·Then only t}le ;'~l11eg2,tion in the ~01etHiing 
cere consi(~: (Lo:c'(~. P(:c-:i:'son In Dl"ulmllonc~ - J"2.,.cL,3.)1l v' Britisll l'-'le(:.ical 
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Ar3S0ciE,·cion (19'lO) 1 W.L.H. C)Z33. 
But the lJr::lctlcl:.~ is clei":u ... ·. So long as the .str.-),-ceru.ent of C12·.il.'J Or' the. 
fjc'l'ticulc:r',s (Dc.vey v. Bentl'ic::c (1(393) 1. Id.. B. 1(/]) disclo se oS f~o~ue Cf.\use 
of: c)ction~ 01' I'1::'lise ;:3oJ.ne question fit to -be' (l_ecl(~e(; Uj 2. ju<1.ge or a 
jury ," ·c~::·le iiJ.8I'2 :Co. ct. -C.}.Lr.:~:(, t.~~.!.(~; C;':Ut(':'{~ is li',;·2(.~,L ... 1.(: not; 11Y':E:;:l:~{ to 1'3lJ.CCee(~_, 
is 110 EYouu,.J. for ::i-cJ:'i.k.ing it out.;l 

h J.. -I" ~" "' " I " ,. ~ 1 • ..L. • , , • f ' . J • 1!J'. ';..C \.e:-;,gue :cur-C.(lE:::C COJn:C-:;jY.. '';Llc.:1 -C :LY.l Et(,J..!.l t.,.lOll -::>') ·C.I \.0: 1)ovrer 0::. 8-(;1"1 {ll1g 

O:J.t, t.he Court caIl Ol'Jci.er Elrl B.1l1PnC.ment. Order IG/19/::; G2COn(: 'p8f'2tr,:(oc'-ph:" 
uvil).ere tlj(~ statei.I)(~nt of cle.iH :uref3entei'; disclose8 no caU,i(~ of 8cti~n 
because SOUle material has been oliiitted, -elle Court, vlhile strikLng ¢ut 
tlle pleE..(Hngs, vrill not dismiss the action, but give the ph!intiff leave 
·co 8.lLtE:nd. I 

I 8.gl"8e that so long as the ste.ternent of claim or the particulars disclose 
some CE:.l}.BG of action, or raise some question fit to be (Jecicl.e(~ by a J"udge, 
t:.le uarE :c8Ct that the case is ',veak and not lil,ely to succeed. is no 
gr'ouncl. t'or strikillg it out. 
Tl1e::c ,,'Fer; cl~;;cicled In the ca,se of Hanlock v r·'laloney E:.llfJ. others, 2 A.E.l{. 
PI. ;371 CA. 
In tl1clt Coise a lJlaintiff issued a writ, and deli verec1 b lJeetelilent of 
claiin. ",lleging conspiracy which had c8u~Jed him c1amp:ge, 8(;ailwt Ulree. 
defen<Iants. His statement of claim "as a long and wandering c1.oculllent 
which he prepared himself, but his ",ori t and statement of claim dLsclosed 
a cause of action. After this had been remodelled and re-deliverecl 
the clefenc12,nt,3 l,<elivered lengthy defences, admitting some allegations, 
d.enying othel"S, and making various affirmative allegations, and the 
plaintiff deli veJ~ecJ. replies to these defenoes. 
Although the plaintiff's claim seeme6 unlikely to suooeed., the 08se was 
not a l"lain and obvious one. l'he defendants appliecl under Ordel' 18 L< 19 
of tile WeJi te Book and under. the inherent jurisdiotion of the Court, to 
stribo out tbe writ, statement of olaim, and replies and to stay or 
(:dshlias tne action on the grounds that those pleadings disolosed no 
re,,\sonable oause of action, and were vexatious and an abuse of process. 
Eventually ten affidavits were filed on this application, five on each side .. 
After a hearing which took more' than two full days, and at ,,'hioh there 
was no oral evidence or oross examination, the master delivere(~ a twenty 
two pe,ge judgment and struok out the plaintiff's pleadings. 
On appeE~l by the plaintiff, it was held that the Appeal must be allowed, 
because the course taken by the master amounted to a trial of the oase 
in Chamber.'>, without discovery, oral evidence or oross-eaamination, anc1. 
so was neither authorised by the rules nor a proper·· exercise of the 
inherent jur'iElcUction of the Court. 
To try t;.1e issues in this way is to usurp the function of the trial judge. 
In the case of Lawrence v Lord Norreys (1890) 15 App. Cases pa.ge 219, 
Lord Hersohell said - ' 
nIt cannot be doubted that the Court has an inherent jurisdiction to 
dismiss an action which is an abuse of,the process of the Court. 
It is a jurisdiotion which ought to be very sparingly exeroised, and 
only in very exceptional ca~ 
I do not think its exeroise would be justified merely beoause the story 
told In the pleadings was highly improbable and one which it 'Nas difficult 
to believe could be proved'! In the "I!enlock case Danckwerts L.J. in ending 
his judgment said at page 874, "In my view, the way in whioh this case 
has been dealt with is quite contrary to the practice of the Court and 
is.thoroughly undesirable. I therefore allow the appeal." 

"->.~,:,'::'J'(~~;~;' - . 
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If it appears clearly that there is no contract between the parties 
so heJ,.d in South Hetton Coal Company v Haswell Shotton, . and· Easington 
Coal and Coll:e Company 1898 1 Ch. page Lf65 or there was nota contract 
valid in la\{ (1901) 2 K.B. 385, or if relief be asked qn a ground 
which i,'3 no ground for such relief (Drefus v Peruvian Guano Company 
41 Ch. Div-. 151) the statement of claim will then be struck out and 
the action dismissed. . 
Striking out however is employed only in plain and. o.bvious;cases -
so held in the case of Kensley v Foot and others 19512 X;B/ C.A. 

In the application be:l'oreme,l"am of theopiniollthat the alleged 
contract could be more clearly,siiated, and,theocmsideration set out 
thus malcing it olear to thecl,et:eliq.ant,.the claim' he Jii3;s . to meet. 
I therefore dismiss this applicatibnbut orderthat"'cheplaintHf 
amend his statement of claiman'd set out more olearly wha,t the alleged 
contract is and the consideration therefor. 
The defendant to :ene his defemce wi thin l~· days from the date the 
amended statement of claim has been filed .. 

'\ I orci<iOr that the costs in this matter be cost in the cause. 

Frederick G. Cooke 
CHIEF JUSTICE 

It..' 
Dated. at \ina this tit day of llIarch 1983. 
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