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JOINT COURT OF TIll NEW IllBRIDES 

SAM KALWASE APPELLANT 

v. 

1IDLEK RESPONDENT 

JUDGMENT 

This is an appeal from a decision of the Native Court, 
SOll thern District, vlhereby it "as held that the Appellant had 
no rights over certain ~dj3 the object of the proceedings. 

Briefly the facts are as follows : 

Proceedings were ineti tuted by the Respondent, MULE!{, in 
the Native Court on his own behalf and on behalf of his family 
and tribe for a declaration that the Appellant, SAM JIALWASE, 
had no interest in certain lands in Tanna. There was agreement 
between the parties as to the boundaries of the land, a large 
tract lying immedintely to the South East of the village of 
EUPAKLAPEN. The Appellant contended that he had inherited the 
land nnd that he alone was entitled to it. 

In what was a most careful and painstaking examination 
of the case the President reduced the issue initially to two 
points: (a) had the Appellant any legal right to the land; 
(b) if so, to what extent. 

The claim of the Respondent and those he represented was 
based on inheritance.. Respondent claimed that he was the lawful 
inheri tor of the lands of NINGORO to whom he had been given by 
his fnther, NURWERIAN, of the NANTALIAXMAN tribe. By being 
given by his fnther to NINGOIW he acqnired all the rights of a 
son. This contention was not contested by the Appellant, and 
the Appellant ditl not appear really to be claiming any of MULEK's 
lanel. 

The part of the laneI which appeared to be in dispute was 
that of which the Native Court found J~I to be in occu
pation. 

It was common case that the title to that piece of land 
stemmed from one, YAKOTA. On behalf of JOEL WElWEI it was es
tablished l>y an agreed a11(1 exhibited h.mily tree that YAKOTA had 
a son, YAIIIIlJ, and that YAIIIIlJ had o.n adopted son, YAWlIENEN. 
This son, YAWImNEN, married one CLJllll., anll JOEL \'JElWEI was their 
child. It might be mentioned that YAIIIIlJ had another son, GAELI, 
but this oon vias given for adoption by YAllIIlJ to a brother of his, 
also called GAELI. There would tlms appear to be no difficulty 
in tracing the title of YlIIWTA to JOEL \'IEIWEI, but the Appellant 
maintained that it Was not so simple as it appeared. He main
tained that YAKOTA was murdered. As n result his two rons, 
YAIIIIlJ and GAELI, anel Ms daughter, NATUKA, left the land. They 
were looked after by a family in Whitesands and a son of that 
family, VAlLI, married NATUKA. Of this union the Appellant was 
born. The two brothers, YAHII.D and GAELI, after certain travel-
ling abroad, returned to their lamls where they married. There, 
YAIIIIlJ adopted YAWlIENEN, and gave his son, GAELI, to his brother, 
GAELI. 

YAWIIENEN married CLARA but, according to the Appellant, he 
divorced her two weelts after the marriage. 
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YAHILU, according to the Appellant, fearing that his family 
",as not multiplying, sent for his sister, NATUKA, and her Bon, the 
A!"pellnnt. YAIIIUJ told them that if YAWHENEN nnd GAELI died wi th-
out issue the Appellant uas to inherit the land. Appellant maintained 
that JOEL ,mIWEI WtIS born after YAimENEN divorced CLARA, and was 
loolted after by one nUREnAl1 Ilnd NURWERIAN, the father of MULEK. 
lIis contention was that JOEL i'IEIY8I was not the mnle issue of 
YAi'THENEN and therefore hall no title to the land, T'lhereas he had, 
by reason of t.he expressed "dsll or intention of YAIIILU. 

The Court below held that the Appellant had no right to the 
land and on the Aptleal before this Court the Native Advocate, on be
half of the Appellant, argued against this decision on the evidence 
addu ced in the Court below. He con tended thn t having regard to the 
l1elllmown desire of the NeT'l llebrideflns to have children to sncceed 
them (a fact evidenced by their disposition to adopt a Bon solely for 
that purpose) it is inconceivable that YAWlIENEN wonld have divorced 
CLARA two weeks after the marriaGe were it not for the fact that she 
'\'/{\G pregnant l)y another man. He asked the Court to hold JOEL WEIWEI 
was illegitimate and without nny right to inherit, and that as PETER 
the only other son of YAI'lIillNEN wns dead he, the Appellant, was the 
rightful heir to YJ'JUJ1J b3' renson of his verbal disposition. Alter
natively, the Nntive Advocate nsked the Court, in the event of it hold
ing against him on this, to (mard cocpensation to the Apvellant for 
having to leave these lands, occupation of which he had had for about 
thirty years. 

Mattre de PREVILLE, learned Counsel for the Respondent, referred 
to the evitlence of the AppeUnnt in the Court below to the effect that 
nfter JOEL WgIWlII 'I'/:\S born YAWllENlm aalcecl to have him. He said it 
was inconceivable that YAWllENIm, who had remarried, would wish to 
have the illegi tilllate son of his first wife. He contended that JOEL 
WEII'lEI was YAWIIENEN's lawful son and therefore enti tletl to inherit. 
Le<lrned Counsel for the Resp'mdent op!,osed any suggestion of compen
sation to the Appellant, maintaining that he never had (lny right to 
be on the Innd save by virtue of the permission to be so given by the 
Dia Men of the area. 

It was common case in the Court below that only in the most 
unlikely cases could a person inherit through female ancestors. In
deed, it was not really contended that the Appellant had any rights 
by reason of his mother beinG YAffiW' s sister. lIis claim rested 
squarely on what he allegecl YAlIIW saill to his mother and him when 
they went to live wi th YAIIILU. This story the President of the Native 
Court and the AssesGora, all NeVI IIebric1eans drawn from the area, re-
jected and, in the opinion of this Court, correctly so. Nothing 
that ha9 been argued before us inclines us to differ from the clearly 
reasoned judgment of the President of the lower Court given after a 
meticulous examination of all the fncts, and nothing has been said 
11efore \1S to justify the alVard of compensation to the Appellant. 

The Appeal is dismissed. 

DATED at Vila the fourth day of June, 1968 .J. 

F ench Judge British Judge 
~\\ 

/~-'--
Registrnr 

• 

'I 

a 2L ;1 




