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. .In view of the paramounb~importdncc of thc actision il
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M te be ;ivem by the Court in tnia ease I avuil myself of tnc ep- *’
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. portunity offercd by the«Emgliuh preccdure to etato e diascn- .
oy ‘ e e gy .
vl - tln; oplnlon based .on“'the f%llowzng argument*' L

* Tha nlainti £fs, in this easo,natlvea ef LELEPPA havc
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asked %a the Court to issue an erder restrainlnz thc defcndant
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; . Capualn ASHTON until the questlen of thc owncrshlp ef thc 1and |
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heq?fter menthﬂhcd shall haTe teen decided by thigﬁthBurable 4
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Caurt in due ecourse,from enucrlnc upen and'dreturhlnc;thc’plain| (
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. tlffs in tnslr occupatlen and pesses«len eﬂ
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vannah Harbeur known as BALAU, Whlch~land ha%_
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-aaeupled and ne*sessed b/ the sald plalntlffa and hcir trlbef
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land the sald Captaln ASHTON clalmlng te be Entltrod'te_dlspoe-

sess the Dlalntlff% by Tlruue of a tltlg whleh the plalntiffs : i
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'dlqoute has new ente*ed and *sommens ed te clear the same ag&inst
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' ' s Therf is ne dlsputa te. thc facts 11-. is adnit.ted that |

. T tae natlves are and have been frem tlme immemevial eccupiers
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‘ and pesseeserﬁ ef tha said .reunds, 1% is admittcd alsa
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the defeqdant Capta*r ASHLON,na- commenced to dispossess them I

*alnqy their will.- All the elements wh;ch WQuld be, rcqulred
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to justify an inJuneulon under English’ law NE and ‘that 1t° 15 ﬂ
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" under that law that the 1nJuﬂetlan 15 asked for ) are &dmltedly
" existent, Neltner eanl 1t vé dlsputéd Lhat the .only Cou“t (‘iﬁ J'
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/ any ') eompétent %o ceal with thls matter is the J01nt Court’ ‘
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ar”‘artlale &1’1 &% B of the Conventloqueadln‘ thus EATRIL |

" Thae Joint Court snaLl have jurisdictlon' ; e ‘;
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) le Is the-Court able to &eal with this rxa.t'.’c.ers now'? - i
20 If se can the En‘llsh law pe applied to it ? Ty ”‘ o )
. ~ On the f: f.‘L_git._q‘uestlon et '.v ’ : ' o . -,
) ' ) It has: bean‘arsued that th:.s nat 't%i':_}annot be dealt w1th at '
, this nloment en the two fell ow:.n;.r ;r-eunds' ,.f o " " -T~ ,- ‘ _é,‘
A - That the, questiorn of pessessien lsvse‘lntlmately connecte&,
with the one of ﬁltle a8 to be 1nseparable‘a.ni ta nake thls a..‘land
dispute in the meamn‘ of the Conventien- '- o LT >‘ L o .
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?ﬁ a'so salled." title", wmcn in® real:.ty i cnly s iocument that h nay
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(1) - In cifil (includinz go.urercial) asases:, . .“
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(A) Ove'_r all sul‘ts resp nct.m.. land in the Gl‘oupr
B) Over suilts of every kind betwsen natives ani non-natives.

e The .anly questmns Whlﬂ'l appear dlsputable are these'
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N the 2§ o of July 1914 for the duratlon ‘of :the war, - -l

L

3/ Both grounds in my oplnian fa:.l S B
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that of awnership,so nush s, that thg possessery ac‘cions m(,-‘of whioh .
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th‘ia is one ) can be 1ntenaed eyen agalnst the owner without thJ.s lhy
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' It 1s therefore in my epinien ?n valn that the defa dant.trles -
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present t.e thls Oourt - laﬁ;;r on as dacu.uentary end.enaa: ‘n supnort of
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a posslble elaim for ownershlp. Tt has ne. plaoe wha.tever in this cage
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We fird the sane eonfuuon of ‘the- words‘ " tltle" ad -ownership and
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tltle as o.ocuntent in uupport af &’ ¢lalm and t:.tle as fina.l certlfua-;
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te 'co be iellvered "oy the Court, in the. ufferenﬁ e.rtlcles of the -
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text and reasons is suffieient to show’ ,in my sopinien; 1ts linnited saope f
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" thau for the duratlon of the war,the work ef tne'Joint Court connectet
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" We have the heonour to inform you that our Governments have agreed f
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“w1tn the reblstratlon of land tltles shall be suapendcd‘" * S |

It is tlaar to ny mlhd'that this suspensien anly applies to the é §
work in conneetron with the establishment of titles to 1and' and thls ,’ ‘ ‘]

| }; sugﬁenslon whieh &7464*5 a def}W}}ﬁ‘settlment o£ land elaims nakes,it,_ | il
t-?”; if anythlng,more lﬂdlspen:anEAtO proteet possesSLQn and more lnpébﬁtiv; \i%
than ever, to- maxqtaln the statu quo tlll sen tine as a final ieclsien.;é Xt
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) If the Court is coupetent and ean deal w1tn thfﬁ matter’ ‘new whlch i i
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. law has to be apollei ? Is it the English’ law ?. The’bégectlenmto bhis

is that Artlcle XTII 1 A of ‘the Conventlen presaribes that for land dlﬁr
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putes‘the law %o be applied ‘shall be : the prlnclples laid down by the ' |
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Convention. T may polnt out in pasSLn. that whilst’ the Enzllsh text -"? “
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apeaks ‘of prlnciples ihus allnwing ﬂhe Court a certaln frecion of .astien

the Frenoh ‘bext nmentions far maere strietly: 1es reﬂles speclaggp tra- . *
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P2es par la p;ésente Conveptiong " As it hanpens hawever the Oanvantlon !
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Ly wny nen-pative whe ceveis i%, the pretectisn of native righis %o
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land, with whxch the Cenvent;on is o obvioqgly concerned weuld .
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prove conpletely fallaczoul. But & careful perusal shaws ; and 1 ¥
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would empnalzne thzs fact - that the. ConYentlon, in lnyznz<down
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rules for.the governance and guzdnnce of Jhe Cmurt, confihe: itself
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exclu°17ely to matters whzch &Te peculzar to thzn cauntry, such &s s
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provisxonl relatzng 19 the app}xcatzon of natzonal lnw, to llbq&?&

matter-, te the estubl;uhment of land titles, etc.-In all *iner ook
matterl Lt leavel the ffffﬂf_iff.lfﬁfﬁi’ thus ét ioe- net indxcate - '
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ﬁhe menns to protect polsession, whzch il adequntely proviied for

oy common law. Ani so, “in my - opznzon, thxl protectxcn 1: CEeill ‘}
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petence to hear all suits between natxvel and : ,'

Art +XPIT A points out the law A be :ppliei‘
French
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Admztting thza, 11 muat be @lked whe%her in the cnle of a
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defendant the French law would give & simzlar Demely agpina% him,.

as otherwzne an znvxdioul ix:%znc%xon between the two na%zonnll
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wauld ﬁEﬁult"We fxﬁd hawcver, that the French “uction

saire" attainl exactly the seme ebject (voix = Dalloz -;chtzen~? ‘.;
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neire de. Droxt —"Actlon pess essezre" - "1. Le= éction; poauel-ng Y I
exren «ont celles qu1 ent puur abget de prOueger la
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eccuper des moeyens opponel pa. le defendeur.
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n'avuir agli que conformement a _son txtre,
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I~ Weuld seem, then, tha* i% W@uli nat be de%rxmen%al te either{

natienal. e have hxz svn: synten of law applzed'tolhzn.“ ""Q. “ .

in conclusien I would make the fellowing remarks - I had’ the‘

udvantage of remding the judgnents mode by my colleagues nnd glaily
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nete that they appyecinte the injusztice resulting from what {hey

consider an omission in the Convention, efd.I agree with the
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suggestions made o remedy this omiszion. Bub, whilst fully o I ;
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appreciating their argumenis, I should like {o*emphasizo two', ' il
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1. thlst they adhe”e to the -uxlch letzer of %he Conventxon, in
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11: narrow interpretation, I. ;ar1 of epinion that the authorn wno

could not provzde for ervery contingency that mxzhﬁ nrzle, conrzned
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themselves %o laying down general linel for the guidance sf the
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Cau.v, and %that it lges wish® the Cour.. the judgments of wnlch are, 3‘ |
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flnal to ma&e wp by & wide xnterpre-étxon for such de;zcienc;e-
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as expévlence may bring to 1isht e . R . .

2. mn:tead of relyxng en nmelioratlon: of the Conventzon, whicn K :
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may < 97 may. not - be 1ade in *He future, I weuid ptefez %o make . S
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_thus, I think, %hat we, can avoxd relapsing into the ubuuen io
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which $he Conventian was meant to put an end .
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