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. , , ' . it i:! ' . r: 
I reccriredmy deci"ion in. this case hecaus~ofA,prpppsitiOt\ '"dvanced 

by the . learned Pl'Oe"Clltor, }lrDickincono .. ' He subroi ttedtl1ata!iY .Idri ver 
should. be able to stop ,the mptor vehicle which he isdri viIl!!.wi thin ~he 
,list ,.nee he isablrt 0 <s~a .He .gaveasanexi:uppl aa .. persoIl.dX:iyJ,ng .• at 
llil':ht~time".iindM.contehded,'~,sam,;'tter .oflaw that he ,should drive within 

'j;ho liroits.'of hislheadlamps ;·':othen"if;,ehl.S~riv~ngwo,sneeli 1>ent..'AsI ,,;: 
,.,pohted out durin¢Co\,ms.ell; It'dd~ess e.s "SIlC,J:i '11 proposH ipnmayw"lJ.pc"orq,' 

,I'd th rl,lJ."scS"tolltinHighNayCodes." Inract ,Rule 34 of the Coele '; " , ." 
aJlPlicab1einUKbear~ thipout, ,as i tproJiides,< "N"",ez: .dri ves~fastthat' 
you cannof:stQP !'Iel1wi't1liI) the,distanc" YP ll (;"n see to l)eclear." . Of " 
cou~se,~'pmel?l'ovi$ionQpf ;Highl"BY Codes are,yiFtually doctrines of 
perfection,.and ,'certain1y are not rules of 1a",./' 

The J,:1>1 on,. this is to be found in,st",ne's Justice's ,Manual, 
VoL 2,tt \,Illic h t.he .ro110 

vi, on:, .or if.. 
his vision,hewc<snot J,ookin!jo,ut: In either was 

gDi.lt~,. of nqGligQ'nc(~. It ~Jord.areene; Jv1.EL., who g';.Y.e the .subsequen~ 
~ juJ[;!:H::,nt __ of the ;·)Pl.1e;<:L eou·r-t, \,Jhich ':laG cri tic'::.ll of that dic;;t l,lm, ,_.sa.id." ~ 

"I cannot help th~nkiilgthat thatobs.crvationturne.dout. in thereinilt to 
, b.e n vcryu,nfortunate onc because the question as has been so pftenpointed 

.' . .out, i G a 9,llo(ltion offnct. There} spomctimesat ",.mpt ationforjudges in 
~'-~c,-,-,-. .-de.,,':!±ng-wrttl--1:1Hi61)---t-;rHffic'casecitodecicte 'luesti~ns of fact ini langu~ge 

'whiGhflpp!letsto lay down '!l"me rU,le whiCh ro"dUsers must pbsery".l, '."~ 
I filHi tUf')1tO ,~hc fact"" of. thi;3case , which depend onwhat·yiew is' 

te.i{~ti(jtth!itlviti~i1i:Hlion.which there 1S B. tot1llconi'lict betwaellthat 
g).'vtjhbyUw pttif1!J1cutiofJ, yd tneEiSes .on the one part and by the defendant on 
tht!fjthtH"PEi~t .•. l:ntlMetlce ,the pro;3ecutioh caserest,s on th.e test:i.mony· 
6i'tMJ jFeuths, "\>lh ° , \'Iere undoubtedly Ha1king +n the directipn ._of'Vih when 
the Defendant 's mot()r-,ca.r approached them in the SG:JJle directiol1~ At this 
point intimc the it"o Y(luths had reached a benq in the, roadnea,'where the 

'Prima beveraecfactoryis situate. I'hat each of them has tesUfiedis tha,t 
1'1-1.2, .Loh M,,\kum, ;laswa1ki"g linetre ahead of his friend,PeteriK,awasiJ.~ ';,' 
Lad -b0th of .them \vere. using_ th.f~ <:orul strip c?lnp grass verge, whicp was )on~ , 
t)", ril:ht .sideof the '301'11e.d GjArfacc of the rbad\,wy. Another youth was ,..1so 
\.,oi th tJi<-Htl bH't ·be "'.'.,l.G ~jfllkin~ 'on tlv~ oth,er ,Gide of'the road., lik~wi,-s~,-:_'_:tt~jf-i;:~; '.~\-

~, '.-" .,. -;,. ,_." '. 



t 

'Settled" :su'rf~cc. ~hii~ P(q"'t;'b~ 'c'bmpfi~d- .Hi t,h a 'Summon;s,-:.to 
>~;OI~I'."·, 'h\Jt,;::\jo.f~1. no't cf.~ll("~d· Ilt\ fl. i<iitness'., 

S 9vidt\ri'c,e- \'U:l'S .that.' he' h(~Hr'v._ n -.. (: ~;'r_ :',coml ng·· ara q.nd. :tl1e -do'rhe.r 
ecirip; very fast~' ':ehe cur ctruck. h{$ bE·.ck and ltD, w-as."tITr'own" on 

,lire fence. PVI.3 never 8ml tl,ecc'r 'until i tc,c',r.w to a'~,top in,'" 
the other si<;leof,the road. Ilehadonly heard the tyres,ofa 

making p noiE,e so l1ejumped t.o hiG rie;ht-r,idc andtha }le,bt, thing 
wasP~I.,2 Jlyine; through the ail'.PW. 2 was undoubtely injured by the 
" . on the front of his body from below the neck on the right side 

upper, left breast. AlJopf his back, ,~/here he said" tb"qarstruc~ 
alb"",,,,, cl it WDS sor"tlndhc ,~as' X-r"yed' l.nhospi tal but, no surgery was 

. but. '~h~r-:':.. if('OD._e ,tiwjoi .:dioc-repancy -in.,'PW,.4"G_' ,:evident;e _.:-in._relation 
'~l',n,er' evtct;',nc.e?r,dueed ,by thc.proGectltion, and it iGthi".:tn 'XXM,he 

Fms.Hert _ "-I_··!,~c!S-' ~bout:: 112 -J!l',. from ,9c~d_-__ :in: ,r0l9.d,_~l,len car,!!hitl~~_e-,_~, __ : 

.' .' ' .••. ," " , " i~~~i:!;~r ~~"!,,~i~.\ln~0?~~:d~~eO!6'~h~e~::;~~s~~tjint~ti~nf5t~ 
reave nll!lostthe.stlmereply,>Jhich was,"I w~sahollt,1}$mJz:om c,ornl'!r 
.';'ti'ttc,k'm~,"""ThlOnHone looks l'lt',tl1eyery careJuily,.dra,m:sketc;h .: 

whichiBEx G2,31thonghnomcasurement is shown fromt~e:pr~~~OWe ," 
,Point of Impact,"itini;licates e dist"nce t\'i~ee inel(qes~l;e~/:t~ejlf,' 
6ft!l!? rOad, shO'Jn,'lS8. 30 m. Althott1l'hnoev1dence l':'as)e,q, !?n,~~,!lr 

,Ex C2setsont >!hat is stated to I)e"CflrDel!lage" t,otheDe{endEl~t·ts 
V:~.11~-:c1.e:" ; "jr:t--¢11 1,6 ,Sho-~lf~' ao f~i'i'o\'18~-' " '" -- , 

. "'«21_'.)j~fghbfrprit .,<:100r 
ll. ie;b.t ... r. epf 0""r, ." 

,,(3).Rettr doorSeals~.', 
, :' '. " . ~', ,- _ -' -' _ , ;-" -_ '- - , ~,::.,' "-:: -, {-.':"",' : 

damagepsPttot,,'inerl; ittE. difficUlt 'to reconcile, the, ',.',' .. ,: 

e.~Vi.d en.c"e,'.'" ,".bC9';;.\ .. ,.u""t?e,',' .. ,.,.",c;_,,'.'[!; .. ,1., __ ~","',n,',?,i,J"_.~,r-:" .t" ~.:(},w.,'_' ',on,' ... , ,t_! .. ',." ... '~_~. d~. 0. ~, ..... th .... e'.(I".·?' .. i1 .. ~.:.';',.:~._; .... o.:u, ... ".ld ... ::', '-.', tocbtarult ,. PQO'sol,.a',QJ,sbmceof1.·1 m. Gertcanly, meUica;ld,.' 
ence .. . . . have beenhclpful.iu?orrpboz:"t ingwhntPI/; 2.· nton~'sHY;' . Jlia~ 

~~D;;:_';·,_~trtt.s'k "by t-lg~, c-nr_, _F<:!it+c:\~l~~pl'y-,_:n$.'_:.~J,r~,e~:_t~e- ,,~a:~'e,_ \~£tB_:,-p,p_,p.n-~~_,_,:;,':-,~:h:e; _, 
]eattlcd. Prosecutor'. 8m" fit taemphasbethc.tno,-wl1ere in the Defendant's 
·qt;,terneni;~:i.dsli~makeany inentioIldfh.er c'.1.1:'f3triking °tlt". maJ! in. the .mi"ddle 
,.oJ'·t.he ~?,~qo __ ", ,:'.',: 

':;1-I-~;,·',st:at_e'me_nt$, r'e't.!,:d_s-<·"~~"~':',:':':,:r6t"rb\:i~:~-<_" _,,' , ,,',,: ,:':--':, _ ":" _, __ -:, __ ,:-_ "_'" ___ ," '.:: 
"I .11Ilir!}]ol,rDl1;r"sdriYilllO ·iny ~,otor velJ,l."le·~lor;>.eHele.l"ad,itr"'[el'l.t~g 
to w,,':'ct " ·F"rtVil",. ont hp .. aft"]:')1,, Pn· • o.f6th:S epte!llpe t ~ .1986 "tl+.l> 5p!Il' ....As . 
:Y' '-\f r'o v~,,,:a:i:"o':U'nd', :·.t-Jli:~' -':~Co.l~-_ne'r ,: :',1, :_,c am,e ,_up_o'n ,·t-bi',$--,,-,rnan· ,:-ei 'and"i n,g '-:ion: --the ,':'trni-'ddl-e-:,;"O ~ ~ 

., '". •.... . ... '. '. . .. ..' .......... ' .' ... ' ". .", ......... .'. ...., ., •...... ' ..•. ....• .1 ..•...... ' .. . 
,t'l)!?" TO·~d:",:~,a..v.i'~g '1~i-s' arm's_,,'-, '~~()u"~d,, ,_:I _,t~ ()It_ :,~,_y.~~i,y,,:b·:',:a~.t,~ oli;' :B':rlq, ,','.'l?w,~~ire:((,_:,D)~, ':_~_~r, . 
toovoidtt>eman •... }'hecar.cl'ps.s&dthe leJ,'tllt\l)dsideofthe . .road,ot.r.uc.k 
a treef'ndknosked<;lOl;l.l1the fence, th"car'thl!~cainetoa hirlt..< ......•. . 
N~t' rer.ll3l..ncthefu).l el(t~nt.Q.f .. thedamae;IOE; ••. t?Jhe<::ar. or.myself,iJ ... 

{ri~~t~~q~~~~iaf. ".nddroveitaro~n<;l to face the . rOad. . I was . tJel) assisted 

She w"8.r;>~ttlrclliy¢ro"s ex"minedat somelengthi'.and -although insisfj,hgtha~. 
her f'pendw<!", about60lcmph,shecouldnotgi ve n distance ,;hen f>hefirstsaw 
theJ;lL'n qt ttndint;in themidd~.e OftheJotld~"Heraccount of the accidEmt was 

::"-'"~"~C"~-+-h..rt1L«l11lnppeneilVe~y::qiii-cklY; 'i~ particular; she was nO.t able to reO all 
,o'n"ther nhi;! hrttk<!.rl. HrGoombecontendf3 that thEiDefendant took a 'conscious , 
deGh'ion itJlibtl"ho s\1erved araunr!. the m;J,n instead of braking. Although he did 
not, c:i,te ,jitflp.~.;o'h ~V-: ,Pea_f;, ,he no ir.u.bt 'had 'in-:_mind _vihlit was said by 
I.or,cGoddttrli, C. J. when fJ dri ver i G confrqrit ed by an unel':pe,eted hazard:-

'E~uallYi because ~n accidentdoBsoccqr itdaes .not follow that a 
p.'?r-tidtllh~ p~n'so11 -h,g,s, driven .~it.her- danr;,:erollsly o.r 'without dlle c.3:re 'and 
;jt1:t'ntion. Blit if he .hds, i,t. m-~J.tte,rs pot \';hy he did -so. SU1)pos'e ~ driver 
i,.; confrol1t.ed "lith a sudden emergency thl'o.ughno fault of his o.wn.,In an , 
cIld"~vour. to avert a collision .hCGHerVeS toh~~ right '- it is sho.wnthat.had 
hes,lel'ved to the left the accidehtl'/oul(inothl'lve happened. That is being .. , . 'Ii 

\vi,:~"ftcr. the ev;'r.t,.nr.cl,.l f .thcdri vel' wus,infact,exercisingihedegree 
f)t _n~n;e, _: '{:1.nrl at tent i!?n _"d:l~'_C~ :'c;i.. r:easonRbly _,pru9.,erJt dri'~er would exer~.i-:se'" he. 
Ghll;ht flo't. to ,be -nIJllvj"ct ed-, 'e.,V~l1 th~u~;h anotl~er,' :B.nd. perhaps, morp. hi 0''h1"tT I 
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~\:., But hr'vinr;vieited the:3ceneof the accident, Ibm ,satisfi",d thbtthe 

~ , ' 

f>,~t~A~tl~t'I\I~"ptl1:9tfa",,"d"~~~h:~P}")l:>U~~(t~,I~~(),ri~#~U;, ,,' ThEl<:orner "or: nend in 
tl:ie~roadis 'notrl'hIiIldonein dri V0r travelling in "the dire?tion t014",rd,s 

'V,il.;," .. 1,1:,:,_&, "':--1' ,v.i.;,.}· ;,o:.f. ":n:l :-1 (~~\F;t_' .5C?,: yrls _, ,ahead-- -0 f, hi m " ~hell Apprt?(~ch:ll1g_ j_',t"tli B . 
,section 'of roml, and em tl,le Dc'fend~nt 's o>m, account if the pedestrian was 
f;tRndingin the middlf),of t.h"rqnd, the dh;t~ncef'he shoul,d IH'lvebE!en ,,',le 
t() fJee:-:nh_(:l.'?:rl,i'Jou.J.d '~H-~ve lJA'~ri,:Er.o!lt~r., ,_ _ ".,' __ .',>: ___ ':.,",:. -'. _,:":', ,-_. '. 

tq~~':~~I~l~~~~~~~~;~f1~·~!~~~!~t]{~~:~:i;~:i:~~i~~~~:~~:~~~f~~~~f~~,;, 
til?!1};t;hil::i;iiii:l':~i{;~~:iPf):li~~~' "I "in' s;'tisfiedthat the charge qi, careless" " 
!!fi'Vl:n1~ri3'I)i6v"d beyond ",ny r~.1'sollab1cctoubt ,and I' >wllld , mere1ye",prells 
~P;f'.ji>t:tj;j;t~I",.t. "cns,:.th.,'C<0""",'~"'8 ":",t1:4 ... ",ed""bY7-t ... ,,,:~.,~~.,.uj;i"'''"11t~~~{.n~!,i'lj;~.?;'''t' •.. ·,:+~~~ 

..1~~~:;:if,~i'~1t~~;C}l'!,*~t);,;~¢)t't,~~*.ttr,ivlr(g'M.ii!li,.1\i\~.i;:i~t:;i6Jjf:"g.;'~l .' He; ;'iev ~ r'i"l"have' •• 
''i:'cceptc'd''ner'i/,'rij'ion of>lhd 'oCCUI!?cdFJi; 1. reg"rdiJ; as the more "crecii table 
(, t ,.the.t ,,,0. ' '. . 

AceoY'dine:1y, tho Dcfcn(\antis convicted' bnCount 1"nrJoisoon 
,G9\.\~J: ?,_:~~n_'J~ex~ :',oyn . pl¢n' -o'f-<i,~-lli.lt:~<~ 

·.':/r·r.'~\:i,~' ri." 
",.: ... :,~,:.,:.~'. -'.'-.':" ... '., '.-'~ .~: ~ 
".~~$;',e:#f,~:~::: _ }!D:g,i:ot ~ ~q:,t,,~:,:,'--'·': 

12th/-:",rch, '1.987' 

" , .' 

"_1,~(1'1 ". ~r(~-h, 1 S.B? 

:' ,::)'~, r.~' kt:c":'~;d t~, ';~J-'I~;: • 
·'h,t~' 

1:1' Cot.,_mbe-:, 
~l(-:!:rr"ied -.--:_:childrc'Il:.: Requ-ir¢$ c~'.r Ifcc.'J)'C:e. 
'1-1'6~1 est ';, 'ii,ri~~ 31?,p'i',opri tit (.~'~ 

Cbunt1.. ~'inri or8.ooo V,T or 8w¢eks :r .D. 

Gb\Hlt 2. li'inoo.f 12.000 VT or 12 wce,ks I.D.· 

dbr,!:" ,ttl thcjJroGedution fhed at If.ooo VT. 

! 
I 

PH;,' in hlO:in8talmentaof 12.000 VT ,each on 31 i'ittrch; JS?7 
. C!lld 30 April, 1987. 

'Iti[,ht of Appeal explained. 


