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IN THE COURT OF APPEAL OF 
THE REPUBLIC OF VANUATU 
(Criminal Appellate J u risdiction) 

Criminal Appeal Case No .6 of 20, >2 

BETWEEN: ANDERSON TOR 
Appella nt 

AND: PUBLIC PROSECUTOR 
Respondent 

Coram: The HOnalll"able Justice Bru ce l~obertson 
The Honourable Ju stice John van Doussa 
The Honourable Justice Daniel Fatiaki 

Counsel: Mr. HilIQ/y Toafor the AppellmH 
Mr. Epl c Csiba for the Respondenl 

Hearing Date: 
Judgment Date: 

28!h October and l S I Nf)IJelllJJer 2002 
1 Sf November 2002 

ORAL llNTERllM JUDGMENT 
There was listed in the cases LO be henrcl in this session o f t te 
Court, an appeal by Anders on To r agains t his conviclion in t le 
Supreme Cow·t of Vanuatu on 17,h Mav 2 002 afte r he pkad d 
guilty to one cha r ge of ra p e anci IVrlS 'f'n ten ced to two rill( a 
half years impri s onment. 

His appeal not sur prisingly is in reimiol1 to hi s convi "l ion on I . 
The sentence imposed was a n extraord inarily le nienl one (;V 11 

allowing for the c ircumstances wh ic h me outlined lw J ust ~ 
Coventry. 

It became apparent a t first ca ll that til<' real c rux of Me. To, 's 
complaint was that a lthough he entered a plea of gUl lty he ( r[ 

so on legal advice only because he h "d a dmitted to a pol ~ 
officer in the course of interview when he was apprehend ed '1 
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the 16th April 2002, tha t thcre ha d been non CQ n SC Il SU tI 
sexual connection. 

He now says on oath tha t h e kep t tell in g th e poli ce sergeant 
that although he a ccepted tha t there ha d been th ree inciden ts 
of sexual intercourse be tween hi mself a nd the complainm t, 
there had been no force u sed , th a t she wa s con senting a 11d I.e 
believed on reasonable ground s that sh e was. Mr . Tor says the 
police sergeant kept badge ring him u ntil h e gave up and sa id 
what she wanted him to a dmi t. 

Th e matter is further com plica ted from h is poin t o f Vll .V 

because he acknowledges h e made a public a dm ission in h .s 
church about his wrong doing. What h e says a bout th at is that 
he admitted to his family and the m embers of hi s congrc1l8 li ', n 
that he had committed ad ultcry and th a t h c wa s fl s hfln cd , f 
his moral wrong, but he de nied ever having forc ed s c :": \\'h (11 ·s 
the essence of rape. There is also an ackn o\\"lcdgll1 (:' H ,f 
custom apology and compen sa tion having occllr rcd b111 e 
says that that, too , was on the basis th at it was wro ng fo ,' h i.n 
as a married man and a father of two s m a ll ch il d re n lO " e 
having casual sex with S0 l11 e o n e w ho he met for the first I ll ! e 
in his bus. He is adamant tha t th ere was no rape. 

When the matter was fir s t ca lled on Mond ay L8'" OuoL r 
2002, (it having had to be postponed from lasl " rid a.' 2 h 

October 2002), we la id down a ti metab le wh ic h req u ired <I" Y 
eviden ce in support of thi s a ppea l to be fi led b \' <-\ p. ' ,1 . :1 

Tuesday 29th October 2 002 . Tha t n;Ieant the re \\''' Itld th '11 ~ 
48 hours for response by the Sta te and the mallcr cou d 1 ~ 

ready for hearing this morning. 

For reasons which have not been expla ined , lh. " ppel,,·, . ; 
affidavit was not sent to the COUrL u n lil 4 I" p.n . .1 

Wednesday 30th October 2 002 a nd th en , tOla il \' 1. 1l 1' ''pI 1, Cl b 
it was not served on the State . Mr. Sciba li r~.l S, I\\ II ; 
document early thi s morning. The ma lle r ckarly c " " t 
th erefore proceed. On its fa ce the a ffid avit ra ises a n ' .s ~ 

which the Court mus t conclude could be ca pab le of IlCl.lg ) 
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the appellant's b en efit if it were h eld to be the trLllhful wrsi 1 

of events . 

Because this is the last day of the session we are left wi th , 0 

option but to adjourn thi s m a tter to th e nex t sessio n wh ich s 
six months away. 

This mall. is servin g a two and a half yeHrs \CIIll ,f 
imprisonment. Not withou t som e relu ctan ce L1w ('OUri h s 
concluded tha t th e interests of jus tice requi re that be('aLl e 
there is a possibility that h e could su ccced on hiS "ppe,t!, e 
granted a re trial a n d avoid a conviction altogethn il wOll l.! e 
wrong for him to be detained in prison for th at length of llnH 

We are told this man has n o prio r re levant convi cl ions. H, i: 'I. 

married man residing with his wife (who apP" ars to 11<' e 
forgiven him) and children. Therefore bail seem s to be the 0 1 y 
alternative. 

Accordingly the appeal is a dj ourned for furth cr Iwaring in I e 
ses s ion which will commence on 5'" May 2uU3. It I I ~ 

meantime the State will have to de te rmi n e the evidence (i ' "I 
tha t they want to cal l in oppos it ion to th is Hi peal 'Jild ) 
decide how this m atter s h ould proceed. 

Mr. Tor is granted bail in t he m ean time. It will Il" n ('un lill 1 

of his bail tha t h e reside wit h hi s wife and ram i'" at T,,! ,,: > 

and at n o other place with ou t th e w ritten appro\ tI IJ ( ~I I H·I .! 

prosecu tor. 

He will r eport to a police prosecu tor in the COlI I'( Iluild i 11.\ t 
Port Vila between 8 and 11 a .m, on th e second and j, )\.( 1 

Friday of eaeh m on th . Th e fi rs t o f th ose rep ort:; will 1,\ 1 

Friday 8\h November 2002, 

Mr. Tor is n o t to leave the is land of Efate 
approval of a police prosecu tor. 
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It is a condition of hi s bail that h e h as no cflnlac t v i Li r 
directly or indirect ly with any person who gave evidence < .. t 1 e 
preliminary h earing. 

It n ecessarily follows that the Court is suspending thc C lllTl .t 
op eration o f th e term of imprison m ent to which Mr. TO I' h s 
been sente n ced. He must unde rstand that if hi s appeal fA s 
then h e will h ave to return to jail to com picte the rest of I s 
sentence. 

He is n ow free, subject to the conditions which we have sct C .t 
until h e returns to the Court on the first day of the scssioll 1 

May 200 3. A copy of this judgment will bc available to Mr. ·1 ~ 

wh o is duty b ou nd to provide a copy to hi s cl ient ilTlmed lat, y 
he receives it. 

Dated at Port Vila, this 1" day of Novcmb .• r '~00?'. 

BY THE COURT 

Hon. Justice Bruce Robertson Hon . Ju sti ce Jo l in v. Deus • 

• 

Hon . Justice Daniel Fatiaki 
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