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JUDGMENT -

This ie an appeal against part of rhe ruling made in the Supreme Court of
Vanuatu sitting at ‘Por”[—ViIa on 14 September 2001 in respect to an amended
constitutional petition which had been filed by Mrs. Picchi on 21 June 2001. The
respondent has sought to strike out the petition in its entirety. The primary Judge
refused to do so. He struck out some parts and the appeal relates to some of

those issues. |f Ieave to appeal was required it was granted without opposition by
the primary Judge on_ 2 October 2001.

; : There are also appeals in respect of a pre-trial ruling made on 2 October
2001 with regard to the future conduct of this case.
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The constitutional petition has its genesis in the death of Franco Picchi on

28/29 November 1994 In April 1995, Berry Max and Jimmy Tui George Sapir
,-and Serah Salome Obed admltted their participation in the murder of Franco
i ~ Picchi and tmp!lcated the present appellant in the-death.
] E-:l.Mr_S’_:jPiC_Ghi \Erjr%;jlon 10 April 1995 chargled with the murder. She had left

y Pﬂ “‘date\ a ‘di-Warrants for 'her arrest were issued. She was

Aprll 1995 and eventualiy returned to Port-Vila
i _|
28 he thf aflter was remanded in custody pending trial.

Following a :triai before the then Chief Justice on 4 December 1995 she
was found guilty of the murder of her husband and on 6 December she was

sentenced to life imprisonment with a recommendation that she not be released
for at least 30 years. | |

An appeal was filed against both conviction and sentence. It was heard by
this Court in October 1996. On 1 November 1996 this Court quashed the

oon\nct:on and granted Mrs Picchi bail pendlng a decision as to whether there
' would be a re trlat

On3 Deoember 1996 a Crown prosecutor adwsed the Supreme Court that

there would not be an apphcatlon for re-rial and the appellant was permrtted to
leave the jurisdiction.

She now contends that she was denied various of her constitutional rights
during the course of the investigative and prosecution processes and at her trial
as a result of which she seeks various declarations condemning the actions of

the officers of the State involved compensatory damages, exemplary damages‘
and reimbursement of legal costs and expenses.

»

This Court has had the benefit of detailed written submissions wit regard
to this appeal the carefully reasoned judgment of the primary

wealth of material about particular factual mrcumstances We h
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to a multitude of deICIs:ons some of which are qulte ancient and from an amazmg
P array of Jurisdlctlons No regard appears to have been given to contemporary
| Junsprudence in thl area as it |s encapsulated by the recent deo|5|on of the High
Court " of Australla m 'Sullivan -v. Moody [2001] H.C.A. 59 11 October 2001

| +A21/2001 and the companlon decision Thompson v. Connon 11 October 2001
' ~ A23/2001. Although they were not constitutional petition cases, the discussion on

i : resolvmg the competing lnterests which the Hugh Court of Australia recognized
ll o mewtably arise in th:s' type of case, are most helpful and the conclusion reached

|

we constder is of fuqdlamental |mportance
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“Secondly, it:L 1|s not to be overlooked that this Court in its decision of 1

November 1996 did n‘_ot make any finding about the innocence of Mrs. Picchi.

The Court was of the view that there was material upon which others who had

the reSponSIblhty W|th|n this Republic should declde whether there would be a
further trlal

. Mr. Finnigarﬂ places particular reliance o!n the reasoning of the majority of
the Privy Council in-Maharaj v. Attorney General of Trinidad & Tabago No.2
[1979] AC 385. He appears to overlook that all comments in that case were
made after a finding that Mr. Maharaj had co'mmitted no contempt. This was
‘determined in the_ea:rl'ler decision of the Privy Council. Maharaj v. Altorney
General of Trinidad & Tabago No.t [1977] 1 All E.R. 411. The Court in the 1979
case was oonsider‘in‘g'the cons'equences of incarceration of a person who had
been subsequentily cleared of any wrong. That is not the case here. The issue
still has to be determined in respect of Mrs., Picchi.

Thirdly, in all considerations and assessments of this case, a constant
focus must remain .on some fundamental issues which have never been in
, contention, Mr. Picchi died clearly as a result of an unlawful act. From 10 April
1995 there was available evidence (albeit from accomplices) that Mrs. Picchi was
implicated in the killing. It is not to be overlooked that those accomphces at no

point have ever retracted that allegation or deviated from it. There

@relother
surrounding circumstances which were at least suspicious.. '




As a conseduence at every stage of this case there was “a jury issue” to

be determtned In Ilght of the available information it would have been
-~ irresponsible on the part of any authority not to have pursued the matter against

" » Mrs. Picchi. Not withstanding the -well-highlighted existence of conflicting
posslbllltles any perscn with an investigative or adjudlcatlve role would have had

3 .t to conclude that the allegatlon |mpllcat|ng Mrs. PlCChl needed to he the subject of
a formal hearlng Al c'rirril'nal,trlal was mevrtable ‘ y

The present appltcatlon is made in the cwcumstances in which there has
never been an acqmttal This Court held that there had not been a sufficient

articulation of reasons for a verdict of gunty to be sustained. But the Court

accepted that there was an evidential foundatlon upon which conviction could
have been appropnate.

The case is therefore unusual in that the deficiencies of the past have
already been recognized, remedied and acknowledged in the setting aside of the

conviction, but the issue as to whether Mrs. Picchi was criminally involved in t‘he

death of her husband remains an entirely open question.

Agamst that backdrop the primary Judge first struck out paragraph 41 fo
43, 46(f), 48(h) ancl prayer 1(e )of the Amended Constitutiona! Petition, namely,
.the allegation that the fallure of the trial Judge to provide a judgment articulating
his reasons for thie*dé(i:ision before convicting and, thereafter imprisoning the
Petitioner, conslituted an infringement of the Petitioner's Constitutional rights
under Article 5(d) to protection of the law, including, a fair hearing by an
independent and impartial Court under Article 5(2)(a) and, in consequence, the
deprivation of the Petiti‘oner’s liberty through imprisonment for a period from early
. December 1995 until November 1996 breached Article 5(1)(b).

Secondly the primary Judge struck out paragraph 4, 12-23, 44, 4}(1:)3&(5:
_ S LALVVN
and 46(a)(iii), (b) (c) 48(a) and prayer 1(a)(iii) and (b) of the Amende 3;;)‘/’ o i x
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Constitutional Petition which alleged that the failure on the part of thp [k




Prosecutlon to make tlmely dlsclosure of some e\ndence to the Petitioner

prejudlced the Petttloner s rlght to a fair trial and thus mfnnged the Petitioner's

8 constltutlonal nght Pnder Artlcle 5(1)(d) to protect|on of law, under Article 5(2)(a)

to a falrtnal and under Arttcle 5(1)(b) to hberty
» : . ' ) .

- Thirdly he rtjled that the Supreme Court was not bound by the Court of
‘Appeal’s assessment on the question as to whether or not the trial Judge’
judgment failed to artlculate adequate reasons for his decision.
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Flnally, he r_uleclt that the State was not the only party to the proceeding
‘ and that the former Co‘mmlsstoner of Police and the former Chief Justice were

e parties.
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We are not, satlsfled that Mrs. PICChtS appeals against each ruling or
decision in the totat cwcumstances of this case made by the primary Judge, are
well founded. We sre hot satlst" ed that there is en error in any of the assessment
he made. AN |

'Y ' o

Breaches of constitutional rights must be based on reality and not on
some theoretical or assumed scenario. The approach of the Privy Council in
Ferguson v. The Attorney General of Trinidad and Tobago [2000} 5L.R.C. 500 is
clearly relevant, pe‘rsuesive ahct_ appropriate.

Timely discl'esure is now.an important factor in most jurisdictions. It-has for
a decade or more been a developing jurisprudence throughout the Common law
world. We agree with the learned primary Judge that in the total circumstance of
this case although what occurred may not have been best practice, there could
not in reality have beeh a.breach of any constitutional right in the failure to make
timely disclosure. There was probative material pointing to Mrs. Picchi so no
matter how early dtscldsure had occurred, it was inevitable that steps would have

been taken following investigation for arrest, return to Vanuatu, committal t
and eventual trial of Mrs. Picchi.
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Second!y we agree with the primary Judge that the failure by the former
Chief- Justlce to artlculate sufficiently the reasons as to why he reached his
e verdict coud not be consadered as a breach of Article 5 in respect of which

' compensatlon could now be hetd in all the cwcumstances as available relief.
; l“;’ | |

The stnckmgly powerfut condemnatlon rnade of Mrs. Picchi by the trial
'Judge |s conSIstent onty W|th hlS undoubtedly clear view, reached havmg heard
:, and seen all wltnes es that her gunt had been estabhshed beyond any doubt.
; 'Thus Court was of tre V|ew that because thelre were conflicts in the evidence
4 Wthh needed’ to be subject tolan articulated resolutlon in the absence of it the
o Court could not be sure that a conviction was Justlfled The conclusion that she

was guilty, on the ewdence could have been avallable but the reasoning process
needed to be set out in the judgment.

The failure to do so has been recognised and vindicated by the quashing
of the conviction. There has never been a judicial determination as to whether
. Mrs. PICChI was cnmtnally 1mp||cated in the death of her husband.

i
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On the |ssue of undisclosure there is lmptlclt an unarticulated assertion
that Mrs. PICChI was mnocent That has yet to be determined or at least there
must be establlshed that there is a reasonable doubt as to her guilt. This will

have fo be determined by admissible evidence tendered and accepted in the
Supreme Court on the Constitutional Petition.

Thirdly we do not accept that there is an estoppel rising in respect of the
comments made by the Court of Appeal which will control the constitutional
petition, arising from the criminal appeal. The sole issue before the Court of
Appeal in 1997 was‘rwhe_ther the conviction for murder should be sustained.
. Attention was directed to that matter and nothing else. The Court held that the

conviction was not sustainable and therefore quashed it. Mrs. Picchi has not
been put on trial agjeih. The onus on her, in this new proceeding, is to establish
-that her being tried:‘and incarcerated was in all the circumstances a breast of her

: . OF
constitutional rlghts That matter has never been before a Ceurt Iet




" determrned lt ;s'mrscfoncetved to'assume itis aln. issue , which in any material way
has been determrned between the parties to this present claim.

The primery Judge was coarrect to find that attentton has never been
» directed to the point Every issue essential to the present claim will need to be
proved by proper ewdence produced in Court and legally admissible in the
_} | '_- current case, Drawlng attentron to affidavits rn other proceedings (particularly
A where they mclude the most rank and rrresponsrble hearsay) is not of probative

value and does not prowde the Court with assrstanoe on material matters.

The final issue rn contentron before us was the ruling of the Judge with
| regard fo the meanr oyt

ng of Sectrohln 218 of Crrmrnel Prooedure Code. That provides:

i“’(t) i Everyapphcatroni to the Supreme Court for the exercise of its
junsdrctron under Articles 6, 53(1), 53(2) and 54 of the Constitution
shall be by petition and shall be valid no matter how informally
made. _

(2) The Supreme Court may on its own motion or upon application
being made therefor by any party inferested in the petition summon
the petitioner before it to obtain any further information or
documents it may require.

(3)  The peitioner shall, within 7 days of the filing of his petition in the
Supreme Court or within such longer period as the Court may on
applrcatron being made therefor order, cause a copy of the petition
together ‘with copies of supportmg documents filed in relation to
such petrt;on to be served on the party or on all those pames whose
action's a‘re complained of. 3

(4) Any pa‘n‘y who is served with a copy of the petition in pursuance of

. subsection (3) may without prejudice to any other legal remedy

available to such party apply to the Supreme Court for an order
dismissing the petition on the ground that the petition is without
foundation or vexatious or frivolous.
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(5) Unless the Supreme Court shall be satisfied in the first instance

that the | etmon :s w.'thout foundat.'on or vexatlous or frivolous, it |
Lo

snall s tithe metter down for helanng and enqurre mto it. It shall

sbmm%n ihe i)erty or parties whose actions are complained of fo
attend the hearing. - ‘; |

o i(6) j"On the day appomted for hearmg, the Supreme Court shall enquire
v _into fhe ,matters raised the by the petition and after hearing all
' |

‘parﬂes‘concerned shall give its decision and its order or directions
(n‘ any) thereon in open court.”

- This |s the framework Wthh Parliament has laid down to apply in respect
to the hearing of any constltutlonal petltion The Section contemplates the
involvement of those whose actions are complalned of. We respectiully adopt
and accept the reasomng of the primary Judge when he said:

Yoy "Whawfh ;‘nerefore does “party !clr parties whose actions are
'?-j‘:iicompla!ned olr"[ mean" As the only res ondent can be the State acting
through one .'f n‘s arms and represented by the Attorney General it should
“have been srmply stated in Section 218 that the petition be served upon

the Attorney General. There was no need to mention “parties”. The

Attorney General, once served, will perforce contact the persons whose
actions are compleined of in order to prepare the case for Court. Unless
the State is a ‘party’ within the confines of Section 218 then there is no
provision for ser\/ice of the petition upon the State. That would be absurd,
unless itis to be_ presumed service would in any event take place upon the
State and that Section 218 is a provision-to ensure those whose actions
are specifically complained of are brought before the Supreme Court for
the purposes of the enquiry. Would they then become a ‘party’ as opposed

. | fo a person 'whose actions are complained of, and as represented by the
. Attomey Geheral for the State?

|

There does not appear to be an interpretation and a cg
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action which renders consistent the provisions of Section 218



and with theConstituﬁon The Consﬁfuﬁon of course provides the only
respondent rs the State. The Attorney General as its representative must
be served w;th the pet.'tron As a matter of statutory interpretation ‘party’ in
Sectlon 21 8 Tust mean the State. Wn‘hm that broad term ‘party’ are other

=\|
; :‘ parties namely those spec:ﬁcally whosei qct.'ons are complamed of, in this
i casethéforK e e' Ch;e_f Jystlce the former Comm;ss:oner of Pohce and the

C- Rr 'ecutor;E The purpose of the statutory prov:s:ons is, in my

: jurdgfn‘:em‘urti nsure Jthat the specfﬁo ‘persons whose actions are
complamed

of are before the Court for the purposes of the enquiry and if
necessary, the makmg of any Orders and award of compensat:on

Accordlngly we find no basis to 1nterfere any of the decisions reached on
elther 14 September 2001 or the 2" October 2001 which have been complained

of before us. The appeal is dismissed. The respondent is entitled to costs in the
usual way. '

DATED at PORT-VILA this 1 DAY of NOVEMBER 2001
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