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,IN TUE COURT OF APPEAL OF 

• 

THE REPUBLIC OF VANUATU 

SOLAISE ABEDNIGO -v- THE PUBLIC PROSECUTOR 

JUDGMENT 

This appellant is a seventy four years old man 
convicted of incest and irdecent assault on his twelve years 
old granddaughter, who was living with him at the time in 
Maewo. He was sentenced to eight years imprisonment on each 
count concurrent and appeals against that sentence on the 
general grounds that the sentence was manifestly excessive 
because the Court gave too much weight to aggravating 
circustances whilst attaching too little weight to matters 
of mitigation . 

There were a number of ~ggravating factors which the 
learned Chief Justice clearly and properly took into 

"account. One matter, however does require further 
consideration in relation to the charge of incest. 

The facts, as opened by the prosecution, referred to 
three acts of sexual intercourse. The complainant had given 
such an account and the appellant, when seen by the pclice, 
had made two statements the first of which was a denial and 
the second of which admitted three occasions. At the trial, 
Counsel for the appellant stated that the appellant had, in 
fact, only once had sexual intercourse and sought to explain 
his apparant admission .¢f the other two. 

In his judgement,' the learned Chief Justice stated: 
"Accused was interviewe;d by the police and said t;hat, it was 
true he played with he';rI breasts and private part~ and that 
she held his penis but,.'he did not have sex with: her. In a 
further statement he admitted having sex with' her three 
times. In court he wished to clarify the situation by 
saying that the three times referred to once touching her 
breasts, once touched her vagina and once having sex with 
her. 

The two statements made by the accused were not 
challenged. I accepted them as containing the truth of what 
the accused did to the young girl." 
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When an accused persan pleads guilty but qualifies the 
plea, the Court may eit,her aooept his qualifioation and 
sentenae an that basis ar hear evidence to. ascertain the 
truth. Once the accused denies the charge as stated, he is 
entitled to. have the matter tried an the evidence and the 
Caurt is nat entitled simply to. decide whether ar nat to. 
a~cept the equivacatian. It is easy, to.' appreciate the 
reluctance af the learned Cpief Jus'tice to. take a caurse 
that wauld require such a yaung camplainant to. give evidence 
but that did nat allaw him to. decide the paint with<;lUt 
evidence unless he accepted the accused man's versian. 

Here the Caurt had na,t heard any ev idence which leaves 
us asking an what the Caurt based its assessment af the 
truth. The Chief Justice's camment that the ~tatements made , 
by the accused are nat challenged is difficult to. understand 
in view af the qualificaj:ian raised by defence caunsel and 
the canclusian they cantained the truth has to. be squared 
with a cantradictian between them an the very paint the 
accused was disputing. 
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Hawever, the sentence was passed an a man who. the Caurt 
faund had nat anly cammitted a very seriaus affence but had 

"repeated it twice mare. Such a repetitian, had it accurred, 
'wauld have been a seriaus aggravatian. Having cammitted 
such an afferice, many may have regret ted it but to. repeat 
the affence shaws a very di fferent at t i tude and a lack af 
co.ntritian ar remarse. We feel thase extra affence!> must 
have added substant iall y to. the sentence and rreduce the 
sentence passed to. ane af five years imprisanment. 

It wauld appear the sentence far indecent assault was 
based an the mare seria~s charge and we feel justice demands 
that is reduced accardi~gIY. 

Appeal allawed. Sentence reduced to. 5 years 
imprisonment on each cQi.~nt concurrent. 

Dated at Part Vila, thrs 18th day of Octaber, 19~6. 

• Mr Justice G. Ward 
Caurt of Appeal Judge 
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Mr Justice E. Galdsbraugh 
Cdurt of Appeal Judge 




