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llETWEEN: ANTG1NETTE COlitON 
(Appellant) 

AND PUBLIC PROSJ,ClITOH 
(Respondent) 

JUDCMENT 

Antoinet:te Coulon nppea]s agairlst C011viction and sentence. On 7th February 

1989, she was found guilty on 11 COltnts of mi,snpproprintion COlltrary to Section 

125 of the Penal Code Act 1981. Slle was SCTltenced to 4 years iinprisOIlment, 

concurrent, On each count, and qrdered 1:0 pay compensAtion of VTG61,739 or in 

default of payment to a further 2 years imprisonment. 

Background 

The Appellant was 1:\le aCC011[ltnilt for Vilican, ;a l)ocly spt IIp LO adnlinistet· 

land in Port Vila for the benefi,t of its Clistom owners. She was responsible • 
for keeping its books and for making all payments on its behalf including 

salar~es. She was not ]llE'xperiencf'd 

"Accountant" at the French Resid(~ncy . 

stlC h;ld previotJsly worked 21 years as 

There were 2 authorLsed chequ£'! signatot-ies, the Chairman Nr Bogiri and the 

(;pneral Manager Mr Kala. l'hey I(sed to ~igJl !JllflClles of blaTlk ctle<\UeS and give 

rllem to the Appellant. Retween AIJgust 1987 and t1arcll 1988 S110 wrote out 11 

cheques for sums far exceeding her salAry, pAyable to herseLf. She campIeted 

the clleque stubs to SllOW a figure lnucll !ow0r t113T' that actll<111y paid. Money 

allocated for salaries having beel1 exhallsted, slle 115Pd Inaney set asie\e for 

specific projects. 

She admit~:; r-l13t she dre,"] [",ht:' mon('y <lnd ,c,p('n'" it nn llersC'lf Rnd hpj" fand_lv. 

Her defence was that she> did lIot act' dishnn(':;f'ly.: In SllPPOI-l of this' she says 

that she was given permission to (Jo this by the Genend ~l<:lnagcr, Nr Kalo; and 

that ~~he always intended to pay tilc rnoney back. SIIC said. that the amount shown 

(1n the cheque stub represpntc'd the snl(-l.ry dur' to her; and that she kept R 

separate record showing th~~ total balance ,,'l1icl1 she oVlcd. (Mr Gee in argume:lt 

seemed to suggest that C1 gentdllc' intpnt ion tJ) r(~p.qy H01Jld be a defence to a 

charge of misappropriation. If: j~'i not, I r- motlC'y i_s misappropriated today \·lith 

the intenti.on and .1bi I i t-y to rC'pily it: Lr\!ll(l1-rOU, th(' offcncf.~ is sC-j 11 committed 
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as soon as the money is taken. The intent. ion to repay is only relevant as to 

sent.ence.) 

At the trial the Appellant admitted ti.at t~e Board i.ad a general policy to 

limit advances of salary to 3 montlls salary (corresponding with the period of 

notice) and that she adv811ced l,erself f(lr mOl-e than that. But she said that 

Mr Kalo knew how much she had, and gavp consrnt on e~ch occasi.on. Mr Kala said 

tllat he-never refuse(l a request by ller Eor an advance of salary, but he did not 

know how much had been advanced; nor that tlle limit of 3 months' pay had been 

exceeded; nor that the money was taken from money voted Eor special projects. 

He said that if he had known any of these tllings he would have refused. If trile, 

it is disgraceful that R public body waR op~rnted with so little control. 

Fresh Evidence 

Mr Gee for the Appellant sought to introduce evidence which he said was 

only drawn to his attention last week. This related to a Hoafd meeting in 

Spptember 1987 when it was allegedly recommended that tllP General Manager, 

Mr Kalo be dismissed for autlloristng advarlces of salary in excess of tile limits 

laid down by the Board. We refused this apl,lication for 2 reasons: 

(i~ If it was common practice to allow such advances, the AIlpellant being 

in ch",rge of thp financird. records Hotdd l<:nol-l of it.. The matter could 

- and should have been put to Mr Kala at tIle trial. Therp is no reasonable 

explanation for failure to do so. It is t~o late to raise i,t now. 

(ii) Evidence of the opinion of tllP ROAr(\ is of no probative value. Their 

heli.ef that excessive ,HlvC'lnces hClrl lwel"l made docs not prove that this 

had in fact occlIrn'd. 

Mr Gee also suggested that this evi<iencc wOllld show tllat ~Ir Kalo llael lied 

in evidence by sayinR that lle llimself Ilad not ,"pceivec1 advanc0s in exce~s of J 

months' pay when in fact lJe had d01H~ so. 

recol:d of S\JCll pvidonc0 having tlPPll ~jv0rl \)y h1111. 

grounds of Appeal agaillst Conviction 

1'he Appellant raises 2 grounds: 

1. TIlat tile Court erred in acceptillg t.lle evidence of MT Kalo and gi_ving too 

little weight to that or the i\pp('] L.lrl!-. 

This WiJS essent.inily (.1 l1l<'lttpr for Ihl' j ri;-11 .lu,dgf' ;lnd Ill(' <lS~3('ssors. They 

saw and heard the vJitncs~:;cs. They were in n !11uch better positi.on t:han us to 

decide what weight to gjV(~ to ",hilL (·vid~Tlcr~. An ~l)peal eotJrt sholild not interferp 

with a finding of fact. tlnl('ss it i.s m.].nif(~sLlv l,-J1"ong. III tile nbsencc of" any 

ct~edi.blc explanation for th(~ dl'(rF!I~C'TlCf-' \Jr'I~,Jf'(l_ll I"hp 31ll0unts Si10HTl Oil I-he cheques 
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and the counterfoils it is Itot: diffLclllt to S0C why 1101~ evidence was not belieVed. 

There is no merit in tllis ground of arI)esl. 

2. That the judge failed to di,rect the assessors, and himself failed to 

suffic.iently consider, t.he tlp[encp thilt the Appellant sought and 

obtained consent [or eac.h payment rlS <'In advance of salary. 

A full record of tIle summing up is nol available. Mr Gee stated that thiS 

part ;f her defence was not referred to Ptt n1 i. Nr nexter-Wright for the 

Prosecution was unable to Ilelp. There is no specific reference to it in the 

judgement. We Itave thel"Crare to consider ti,e possibility that it may have been 

inadvertently overlooked. 

Even if it was, we do Ilot consider tilat any injustice was done. It is clear 

that the court below believed the evidence oj· Mr Kal.o and disbel.ieved that of tIle 

Appellant. There was substantial otller evi(lence pointing to her guilt: 

(1) As an expericnc~book keeper, she wrote eJifferent figllres on the cheques 

and their stubs. 

(ii.) As an experienced hook ke.pper, she took money for her own "aclvanc(''' 

from a vote wt~jCll she nllist have \cIlown mllst not be used for this purpose. 

(iii) The total amount of her borrowing rCaCl,e{1 figures which she had no 

prospect of repaytng. She must have> known when she dretoJ these sums 

that she could never llqpe to r~ray ttlcm LTI full . 

• 
Having carefully considered all tI,e evidence,'we are left in no (loubt that 

the Appellant acted dls}lonestly. TI,ere is 110 Sllfficient grollnd for interfering 

with the decision of the 1.earned Chief Justice. l'11c appeal agRinst conviction 

is dismissed. 

~~ea I against Senl:e~lce 

The Appellant W;1S in i1 position of Crust:. SIte was dealing with public 

money. There may have t)een no proper sysl:eTn ()f fillnncial contr(ll but if not, 

Lt was her duty to impose one. .[ nstead sbc Abused hl?r posi t i on to take 

advantage of tile lack of ~ontroj for \lcr T)PTSollal benefit. Lt Has a ;"Qrious 

breach of trust by a pub1 ic servant.. Of course she mtly,t. go to pri~.;on .. Th~rc 

is nothing wrong in prillcipJe witll a scnt:ence of 4 yeaTS 011 eaell COllnl:. The 

compensation order i.s jl..lstifipd and ~);IVP~., dl.lpli.c;.1tjon of rrocl~edings by avoiding , 
t.he necessi.ty for <t further ci.vi I ;-l('Lion. 

We Eire more concerned ahout tl\l~ f"lIrt:hf'r" pn!('r' tbat: lhc' i\ppcll.."'lnr. sholJld 

serve a further 2 years ill pri.sf)tl is 51\(, f"ai 1 s t.o pay the ·compensdtlon order. 

In pri.son she w.i.ll have IW IllQ(lns of makfng t.hi~; p;)ym(~nt. So in eff('ct she Hill 

Ilave been S€TltenceJ to a l·ot.al or 6 ye;l)·~. 

. .• II, 

, 



, . 
TIle last step when sentencing is to stand back and COTlsider whether the 

total of s€varnte se.ntences i.s approprjHt(~ for the offences committed. Applying 

this test, the total of 6 years is exce~siv0. We tllcrefore set aside the order 

for imprisonment in defaliit of payment. The appeal agaillst scntenl:e is allowed 

to that extent only . 

• 
Dated at Port Vila this I>th day of Apri I. 1989. 

t;~:~~I;~:L~rO\~ eR<4~ 
Mr Justice G. Martin 

COllrt of Appeal .Jlldgc Court of Ap!H>ill Jucige COllrt of Appeal Judge 
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