
IN THE HIGH COURT OF TOVALO 2026 

CIVIi, CASE; NQ.16121 

MACKEN ZiE TRAD I NGJ,:ri} 

.BETWEEN AND 

Before 

TRANSAM LT0, 

DlllECTOR OF MARlNE, 

ATTORNEY GENERAL 

H.011 J U$tice Slr John M lrrla 

RLAlNTlEP. 

.FrRSR DEFEN.DANT 

S_E~CJN I) ,QEfENDA!!IT 

TIIIRD DEFENDANT 

Hearln_g 13 SeptembQr 2024 and Wti tten sttbmiss ions 

MsfTNelu fo.r Plaintiff 
M ~ B N 1a•for Defendant 
Ms Aiu:h~SOli for Setor\d.aria Thfrtl □-1.ifend~nts 

RULING 

lntroduction 

Th ere:ar\;l .twb aµplkations brou_gh.t by the Defendants seeking the same order that the 
plaintiff's case be <tL,missed fqr V11~nt.o.f prosecution, togeth:er with cos_t:S. The l'iTst 
application 1.s by the :fu:st defendant filed oii 5th Aptll 2024 suppo.rteclJJy the affidavit of 
Ap,Jsai Kill ma ar:rd the SQCOn(J application ls'.by theSecqnd and 1'bJrd defend;;m_ts fil~ on ~st 

July 2024, stipportcid bytheaffi_davl_t ofSiHa Tapuc1iga, The ap-pllcatronsare opp:ose:d by the 
PlaintJITsupported by the ;iffidavitofM~ck~nzie l<'iriton1edate.d 21'LMay 2014. 

Background 

2. The r.eco rd shows that the Plaintiff filed !rs claim on ?Otl> September 2021. 'fhe last a{:tive 
i.te;p taI<~nln the m·atterwason 31st October 2023, wfii:n the plalntlffs application to amend 
th,e S_wtement of C:!tilm wa~ 11.~a:r:d and.granted, the defaultTudgment.againstthe first 
-defendant was set aside and the plaintiff was ordered tO file Amended S.tatoo1£!lTt of Claim 
wi th ln 14 days'from 31st O~tobf!_r2Q.23. . .. . 



Pro~ura1HistQry 

:3. It wo_uld be h.~lµful to also set-0ut:pr~c~dural hf.st-o_ry of th.ls. cas!! whlcll 1~,:ai; follows: 

a. On the :rnth SC!pternper 4021, the plaintiff filed.a Wrl·tof summo1Js with ~tatement Qf 
Claim; 

b. On-the 17th 1'>¢.ti=be.r 2Q'Z tthe firsl defe_n{lant filed a Merno·randum of Appearance; 

c. 'l'h1;-pla:int_l_frs Application fqr IJefymlt Judpent f!g~ins t the First Defendant was fileµ_ 
on the 1•t Novem'ber 2021: 

d. The Applic.atio.n for D.efault Judgement,aga'.in_st FfrstDefencfant was /)e!!rd· and clefa-ul t 
judgement.entered. against the f/irstDefe:n-dant on the 8th February 2022 : . . . 

e. Tne plaintiff's Applfi:ation to Amend· Statement of Claim was filed on the 7m July 2.02-3; 
accompanying the pla_h:rtit'rs a11plication was the! Amended Statement-of.Claimjiwd nn 
1-4 }uriii 20Z3 without I.eave. · 

f. The Applicat;ion ~b Amend Starement of Claim w.as h.e<)rd on the_ a-1.•t october 20'23. 
'!'lie parties agreed fuatlffue..Amendmenrwas to be.:gran ted, then the default 
judgment entere<l agai~J:-the First Def~ndant must be-~~t'asid~; 

~ The f.lrder--a llowing the plain tiJT to amend ana tp filetheamended S~ternentQf ClaJ.m 
Within 1'1, days fnnn d_atc of order'imd t(> ·set as(d¢ the de.fault Judgment against the 
E'irst Defendant'wii.s made-on tb.e·31~i October 2.023. 

h. Tl\e Notfce of Motion to dlsmlsrtb ls aetlon for non-compliance with Court Order wai;­
filed by the second and third Defend~nt'on t:he29•~ November 2023. 

I. Tlie Notte!.! ofMotion to Dismiss the Action (or want of prosecution wa-s filed by-the: 
first tJe(endant on the sth· Apr il 2024. 

j. A further applkation by the Sl;!cond and third defendautitwas filed oo.'1.Jvly 2U24 to 
dismiss the plaintiffs case ro:rwa·nt o°f-pro~ecutii:m. 

Tl1e 'Relevant Order 

-4. On ~.1~1 October 2023 upon hearing Collnsel for'tl}#! partJ:e·s. on th~·apP.lication to a-ment the 
St:at !irnent of daim ·;,mdiirstdefendpnt's a_pplicat.ic:in to set· ii.side. the t!&raultjiidgment the 
Court 111.ade the following Orders: 

" ... IT IS ORDER6/J THAT; 
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J. fhi! judgement in pefcwlt e11terflll a9pi11sttlle-J'' l)efendaf/LOII t/J.,i (Jt~ Fe}Jniary 
zoii'fssec aside; 

2, The Pl~lnt/jjls nrante<I leave to anrenc his Stoteme11caj'Clafm in this actinn; 
3; TheP/aintiffwflli:1111 Atnelldme11tSttitemc11t of<Joim within.1'41,!ay,~from thll' 

oaf.e oft/r1.f Order and i~rved 011 t/l~.D~Jendtmtfi; 
,i PleodirltJS to continue fn the. usual way; 
£ : Each ·Part;y. to bear Its own costs of this Appllcat/011. 

Dowd o.r, 31" OeJ;0bgr, Z(J2!J .... , 

5. The Defel)dants contend that{l1e delay 9f six m.anth!i ·(pre.,;umably from October 20:l? fo 
Aprfl Z0-24) is la.ordinate ariil tnexi:usabic. Jt appei)t'S rhe l)laintiffllaslos.tinteresfin the t;ise, 
an:d th.at the Defendant bas been gravely preJltdlced by the-coQti.nued pendency of the cas.e 
wi th~ut any f1,JJ·tfler action taken by tlie plafnfilf. 

6. The Jil_ainLiff in res.ponsf.' denlcs'he!ngfn breach of the Order.oftb,e C,:ou:rt on-31~' October 
20.23, 'l'he plalntiffs.suhmlss,on is that 1thad fllecl the.Amencled SJaternunt ofCfahn-on 14111 

lune 2023 but without leave. So:i~ application on 7u, luly tc12:-i was for an Ord.E!.r, ''To allo:w 
lh(! /\rnemlecl Statem.en.t of Clalm filed on the 14th June 202"3" as fll.erl.'' The <:o.urt gra1ited the 
Orcler mi 31~' October 2023. 

Issue for Determi11atio.n 

7. The sole issue fo1:.deJennlnation is whether the plaintifrs clalm s]:iould he·dismissed (or 
want of prqs~cutil)JJ, 

AP.plicab.le PrinciP.li;!s 

-
8. 'The power of thQ Court to rusmis.s aa: actic;mfor wan.L of prose.cutf<in ts containe~1 ,n 0.2·9, rl 

of tbe RfBh co·urr (Civil Pr'oc;-etlure) Rules 1,964 which states as follows: 

"1. If Lhe plaintiff; liel(l,IJ /;Jaurid fo del/ven1 staref nent nfcl/Jllll, t!Q.es riatlf_eliver the.same wfth/11 the 
ame allo,w:d /<!r tJia_t 1111rpusi:, the ilefe11'1<1uL mCIY, ac the,elif)/r-at/lm of that time, apply to thll 
C(Jtlrt to dismiss t/111 act.inn with costs.for want a/prosecution; and on the hii<1rf111J. oj.,:udi 
application the Court may, if rw Sliltem,ent ofdoim shall have /ieen aelivered, ord_er the actio11 tv 
be diiml~d riccnrdil!!J/y, or may makc._~uch other Qrae.r im-s,uc/H.erms m; the CiJ11rt shall thfnk. » 

9. The-power.of the C_ourt Lo dismissJ:t e,asc. for wa)1t of p,rose!;\ltloa is distreti()nary an·d mt~st 
be exer.tised Judiciously and spa1irigly. The gulding'fest, a~ laid down [n aurhodti.es such as 
rhe l(enyan case oflvlta v Kyumbu f1984J KLlt441, 1s wh.ethcn 

1. The del~y is li1ordinate,and inexcusable; and 
2. The Defendant is llkelyto b~-prcjudiced by th_e delay; and 

,3. JuStlc.e can stlll be done despit~ the delay. 

10. Ultimately, if there is indeed sµdi a.clolay, the Court mu'st balatirnthePlaintfff's.rigffrto a fair 
hear ing-,agaln~t the Ilcfendant's right fo have lftigatfmlconcluded within a r.easoaable time, 
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Anal}'.$ 

lL Int.he present case, thei·e is no di:i'pliti; th.at the pJ¥ntfffflled its ~ii1_e1i_aed.Statemenl of£1aim 
on, 14 June 2023 without leave of the Cowtand tl)at on 7 July 2023 itfile_d its apJlli14rion 
s.eeking leavet(l bave:that Am~11ded'State.me.ntofClalm be aUowed ~s filed. So the riiore 
immediate question, in my v,iew here, is whether the pJaintiff faUe_d to file the Amended 
Statement ofqalm after having□e_f;!rt grant~d the Qri;J-er nn 31~' Oc_tober 20"23: Thelln!l\.\'.er 
beeomes.oblifous when one corlsider-s the plaintiff's application-and the ensuing Order, in it:s 
ap.plu;atlon dated 7th ).uly _?0.Z:3 for leave to tl leJ\m_ended Stacement of <;:latm, Tlie plaintiff 
s~s'tlie follewi:ng Orqer from the f.ourt: 

''.1_. Tf! a/Jaw tlie ome11decJ·st11temcr1cfT/t:d on tlw 14.June2(!Z3. 
2. Atty tJtlien;,rd~r c7re court de,emsf,t uniJ prop.er, " 

12. Evlden(2e has shgwn aiat on t.f1e;10 July Z023 ,omisel for the plaintiffserv_ed eoun.sel for the 
firs[ clefenaamJrnd counsel for tlie second andthird.defeudanrs copies of: 

t Letter c.if lnteot1on efthe plaintiff fo _ainen(l the stn_rermm_r of claim; 
IL Mo.tfon to file the amended statement; 

ill. Con.ffrmation of intention of clientto ColUi:; 
iv. Amended Statement of ciatm &.aad:ftio.nal affidavit of Mackenzie E<iritome. 

13. TI1ere Is clearly evide_nc_e.that-prlol'fiftlie.31 October 202·3 the. relevant docmnerus, 
lnclu.dh1g the Amended Statement of Clai)ll filed on 14 JunC' 2()2~ Withmrtle11ve was alr-ciidy 
servc_d and Wc_lS i!l thl!.pOJ{S~sftit).n Q.f tlif) i;h:ffen(.lants. Counsel for fil'sttleferidanl confirmed 
being· served with the.Amended StattJmeot of Claim fi led on 14 June 2023. The appliGllliOn 
~_pecifically reforred t() the "Amended Sfut-emerrtqfC/airnji1et) on 14 June20~3,:" It \l(aS filed 
but ·rhe.effect ofit w,~s that ft w,1S.lrregularly flied. Therefo.re; when fue Or.dot was made 011 

31:: October 2023 pennltting:it as fiiecl, it must b_e taken to have then been r~gulairly filed and 
effective. The 01·der cured the defect. 

14. Th:e-drder, as :;ilready noted, granted Jea.v~ tQ :rrnend and t(l ffle the Amended Stacemeat of 
Chrim within 14 days from 31•1 cittober 2023. tb.ereafter the pleadings to continue in ,l),e 
usual way. 

15_. Thus, i:n th.is i:ase, the Court e)(ercfsed its i tiherenl:_power arrd cti.red the Irregularly filed 
Am.ended -Statement of Claim on :31.~ Octo·ber 2023_ when it made the Order granting leave to 
tl)e plaintifftQ:fileand"$erve tile amended $f~ten1enl off.laJrn whlcb. w~s alre.aay lod~cl ln 
Court on 14 )1lne 2023, Its.legal effet.t was-.fhat .tb.e.grimting-ofLeave:retrospec.tlvely­
au.thorlscd the amendrnent'which was already lo~ged in Court, and ser~ndly, it_rnade th_e 
anlend~9-StatemeotofGl.aim effe<;_tiv.e as l'ron1 rlie31sr October io2.3, the date of the Order, 
lfocause prior to the Order granting leave, tf:ie filing done on.14 June 202'3 had np legal effect 
a-c al_l, · 

Result 

16. Tlni' upshot of l!-11 tb<'!t_ba_d min-spired was that the amended statement-of claim Ji!ed on 1.4 
June 2023 had been effeetively flied and ~erv_ed on tbc defendan_ts·as from J1'' Ocitobei 2023, 



Tlfo default in this ca;;e is, therefore not on .the plaintiff, bµt rath~· 011 the d.eTendanis for 
failing ro file thuir defence t0 the. plaintifr-s Amended Statement of Glaim. 

17. IA. the present ease, sl:nce 31 October 2023. the.re has bee.n a delay of approximately two 
y,cars:5lncc any me:anlngful~t~p was taken_by all the parties.to p,regress their res_pettivc 
cases·i11 tlie ~cti'on. the order granting leave ta .the plaintiff ta amend ltscStateme11t of Glahn 
was 1n-adf:OTI ~ -'1 Qctob.er 2023, By th.at Ordel', the plalntlfPs Amended StaternentgfC!aim 
Was effe(?tlv.ely filtld;rnd served on the.defendant,s, 
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18. Rvidently; C.oun~e:l forth.e lkst d.efendani;, in hc.r ~ffid.ivlt fftli]d on 13th September 29'24, 
eon firmed being served. wf.th copfes of the amended Statement of Claim fi le on 14 lune 2023 
together -.,;1th the addltlonaUµfidavit of Mac~en~ie Klriton;.e, a.~ well .is LI1e'plaintiff's 
applitalion, Cou nse{ liowe.ver, was of the. view that "the p/(lfntiff never filed to (sfc) the Court 
011 Amended Stat,emencofC/uim which shovld be dated spn11i/:irrre. after't/1(! daMd oftlleOr(ler 
and in effe.c.t. w¢ul(f be ttiken crs In complram;e. with the Order,.• 1,l11forcµ11i1tely that was au 
erroneous..view:in:tbe circumstances of this ·case for the reasons already alluded above. 

Disposition and ·Order: 

1.9, [n .th.e present case, r find that there is no basis to dismiss the plalntllf.,s case; 

20, In tl1e clrGUihst;ihce.s of this cas~ .the Cou.i:tf:inds d1atthe intere,t ofjusticewould be better 
served _by givtng both par-ties tl1e_:J'in'al op11orwn1cy procet!d and ·finali.se the pJeadings m:age 
in the_,case. . 

21. Accordh;\g\y, the Court in_ak~·tl'.!e foffowii1g Orders: 

1. The deremJants.appl!c:atl.011:s to di_smiss fut'! plaintiffs ·action ar!=. refused and 
tbey are dismisse.d, 

2, The p_aru~s to complete ~.ng ftna llse the pleadings.In the.acrkm. 

3, Tl,le plaintiff-tq take o.uta Si.i=ns for Direj:tlon~ aft~ _i;he pte,acUngs. are 
dose. 

4. CQ'sl,Sto becosts in rhe.c.a.Lfse .. 

Dated 301h Marth 2026. 


