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1. The judgement in Default entered against the 15 Defendant on the 84 Februgry
2022 is set aside;

2. The Plaintiff is granted leave to ament his Statement of Claim in this action;

3. ThePlaintiff to file an Amendment Statement of Claim within I4 days from the

date of this Order and served on the Defendants;

Pleadings to continue in the usual wiy;

Fach Party to bear its own costs of this Application.

A

Dated on 314 October, 2023..."

The Defendants contend thatthe delay of six months (presumably from October 2023 to
April 2024) is inordinate and inexcusable. It appears the Plaintiff has lostinterest in the case,
and that the Defendant has been gravely prejudiced by the continued pendency of the case
without any further action taken by the plaintiff,

The PlaintifT in response denles being in breach of the Order of the Court on 31% Qctober
2023, The plaintiff's submission is that it had filed the Amended Statement of Claim on 14"
June 2023 but without leave. So its application on 7% |uly 2023 was for an Order, "To allow
the Amended Statement of Claim filed on the 14t June 2023” as filed.” The Court granted the
Order on 31* October 2023.

Issue for Determination

The sole issue for determination is whether the plaintiff's claim should be dismissed for
want of prosecution.

Applicable Principles

The power of the Court to dismiss an action for want of prosecution is contained in 0.29, ri
of the High Court (Civil Procedure) Rules 1964 which states as follows:

"1. If the plaintiff; being bound to detiver  statement of claim, does not deliver the same within the
time allowed for that purpuse, the defendant may, at the expiration of that time, apply to the
Court te dismiss the action with costs, for want of prosecution; and on the hearing of such
application the Court may, if no stutement of claim shall have been delivered, arder the action to
be dismissed accordingly, or may make such other arder on such terms as the Court shall think.”

The power of the Court to dismiss a case for want of prosecution is discretiona ry and must
be exercised judiciously and sparingly. The guiding test, as laid down in authorities such as
the Kenyan case of Ivita v Kyumbu [1984| KLR 441, is whether:

1. The delay is inordinate and inexcusable: and
2. The Detendant is likely to be prejudiced by the delay; and
3. Justice can still be done despite the delay.

Ultimately, if there is indeed such a delay, the Court must balance the Plaintiffs rightto a fair
hearing against the Defendant’s right to have litigation concluded within a reasonable time,










