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Personal Property Securities Act 2010 Section 1

PERSONAL PROPERTY SECURITIES ACT 2010
Act No. 33 of 2010

AN ACT TO FACILITATE BUSINESS AND CONSUMER CREDIT B Y
PROVIDING RULES ON ATTACHMENT, PRIORITY, PUBLICITY  AND
ENFORCEMENT OF SECURITY INTERESTS IN PERSONAL
PROPERTY, AND RELATED MATTERS

| assent,
GEORGE TUPOU Vv,
20" September 2010.

BE IT ENACTED by the King and the Legislative Assembly of Tongdhe Legislature
of the Kingdom as follows:

PART | — PRELIMINARY

1 Short title and commencement
(1) This Act may be cited as the Personal Proggeturities Act 2010.

(2) This Act shall come into force on a day to bbectaimed by His Majesty in
Council.

2 Interpretation
In this Act, unless the context otherwise requires

“account’ means a right to payment of a monetary obligatishether or not
earned by performance —
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Section 2 Personal Property Securities Act 2010

(a) for property that has been or is to be solakée, licensed, assigned, or
otherwise disposed of;

(b) for services rendered or to be rendered;
(c) for a policy of insurance issued or to be isSue
(d) for a secondary obligation incurred or to beuimed;

however, the term does not include -
(&) rights to payment evidenced by chattel pap@ndnstrument;
(b)  deposit accounts; or

(c) letters of credit or rights to payment or pemiance under a letter of
credit;

“account debtor’ means the person who is obligated on an accalnaittel
paper, or other intangible property;

“assignekmeans a person who takes an assignment;
“assignof means the person who makes an assignment;

“buyer in the ordinary course of businessmeans a person that buys goods
in good faith, without actual knowledge that thées@olates the rights of
another person in the goods, in the ordinary coficse a person other than a
pawnbroker in the business of selling goods of Kuatl or a person buys
goods in the ordinary course if the sale to the@eiconforms with the usual
or customary practices in the kind of business lictv the seller is engaged
or with the seller's own usual or customary pragic

“cash proceeds includes proceeds that are money, cheques, deposi
accounts;

“chattel paper’ means a record that creates or evidences a ddk aecurity
interest in, or a lease of, specific goods;

“collateral” means the personal property subject to a secimtigyest;

“consignment means a transaction, regardless of the form mmnitelogy
used in the agreement, in which a person (the goasj delivers goods for
the purpose of sale to a merchant (the consignbe)deals in goods of that
kind under a name other than that of the consigmud who is not an
auctioneer, but the term excludes transactionsimg goods that are
consumer goods of the deliverer;

“consumer good% means goods used or bought for use primarily for
personal, family or household purposes;

“debtor” means the person who has rights in collateral,inoludes the seller
of accounts or chattel paper, and the lessee migiee of goods that are
collateral;

“deposit account means a demand, time, savings, passbook, or aimil
account maintained with a bank;
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“document’ means a document of title, or a receipt such b#l af lading or
warehouse receipt, issued by a person in the kassipé transporting or
storing goods;

“equipment’ means goods that are not inventory, consumer gjofatm
products, timber or minerals;

“legal entity’” means a company, charitable trust, incorporateciesy, or
other body organised under a law of the Kingdomt thas capacity to
contract;

“farm products” means goods produced or to be produced by a debto
engaged in farming, other than timber, which are —

(@) crops grown, growing, or to be grown;
(b) aquatic goods produced or to be produced ia@gtural operations;
(c) livestock, including the unborn;

(d) supplies used or produced, or to be used odymex, in a farming
operation; or

(e) products of crops or livestock in their un-miactured state;

“foreign legal entity’ means a company, charitable trust, incorporated
society, or other body with capacity to contraeittis organised or authorised
by law other than the law of the Kingdom;

“goods means personal property that are equipment, iavgn farm
products, consumer goods, timber to be cut and vechdor sale, and
minerals to be extracted but it does not includeoants or chattel paper,
money, documents or instruments;

“guarante€ means a secondary obligation that consists oblaigation to
pay, or an issuer’s obligation to pay under a tatfecredit, and that supports
the payment on an account, chattel paper, docunmesttument, or other
intangible property;

“initial notice” is the notice to which an amendment, continuaitatement,
or termination statement may relate;

“instrument” means a negotiable instrument, including a wgitithat is
evidence of a right to the payment of money, tlsanhot itself a security
agreement or lease, and that is of a type whidh the ordinary course of
business transferred by delivery with any necessangorsement or
assignment and the term includes a share in a acgmpaa bond, if the share
or bond is evidenced in writing;

“inventory” means goods other than farm products that are —
(@) held for sale;
(b) leased or held for lease; or

(c) raw materials, work in process or materialsduse consumed in a
business;
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“lease of goods for a period greater than one yéameans —
(a) alease of goods for a stated duration of rtiae one year;
(b) alease of goods for an indefinite term;

(c) alease of goods for an initial term of oneryaaless if the lessee, with
the consent of the lessor, retains uninterrupted sobstantially
uninterrupted possession of the leased goods foe ri@n one year
after the lessee first acquired possession of dloelgy but the lease does
not become a lease for a term of more than one wye#rthe lessee's
possession extends beyond one year; or

(d) alease of goods for a term of one year orudsre the lease provides
that it is renewable for any period that would eatl®e actual term of
the lease to exceed one year,

“lessee of goods in the ordinary course of businésseans a person who, in
good faith and without actual knowledge that theeséeis in violation of the
ownership rights or security interest or leaselnuierest of a third party in the
goods, leases in the ordinary course from a pérstite business of selling or
leasing goods of that kind;

“lien holder” means —

(a) aperson who obtains a judgment that acknowledg creates a debt;
(b) a bankruptcy trustee, or a manager or rec@ivigisolvency; or

(c) any other person who obtains a right in cofldtéy operation of law
other than a person who holds a right of retensisrprovided in this
Act;

“Minister” means the Minister for Labour, Commerce, and stdes;
“Ministry ” means the Ministry of Labour, Commerce, and Irtdes;

“motor vehicle’ means an automobile, truck, trailer, or motoribedt, when
held as equipment or consumer goods but not whienelsanventory;

“notice” means a record registered or presented for ragjizh in the
registry;

“other intangible property” means any personal property other than goods,
accounts, chattel paper, documents, instrumendsiramey;

“proceeds means —

(a) whatever is acquired upon the sale, leasendeeexchange, or other
disposition of collateral;

(b)  whatever is collected on, or distributed wiglspect to, collateral;
(c) rights arising out of collateral,

(d) to the extent of the value of collateral, claiarising out of the loss or
nonconformity of, defects in, or damage to theatelal; or
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(e) to the extent of the value of collateral andhe extent payable to the
debtor or the secured party, insurance payableayon of the loss or
nonconformity of, defects in, or damage to theatelal,

“purchas€ means to take collateral as a buyer, a doneersop receiving
security such as a secured party, consignor, lessanortgagee, or by any
other voluntary transaction creating an interegroperty;

“purchase-money security interestmeans a security interest that is —

(a) taken or retained by the seller of goods taiseall or part of its price;
or

(b) taken by a person other than the seller whegialue to enable the

debtor to acquire rights in or the use of goodsudh value is in fact so
used,;

to avoid doubt —
(@) the security interest of a consignor in godus tare the subject of a
consignment is a purchase-money security intemastventory; and
(b) in a transaction other than a consumer-goaassérction, a purchase-
money security interest does not lose its states @
()  the purchase-money collateral also securesldigation that is
not a purchase-money obligation;

(i)  collateral that is not purchase-money collatealso secures the
purchase-money obligation; or

(i) the purchase-money obligation has been retkewefinanced,
consolidated, or restructured,;

“purchaser’ means a person who takes collateral by purchase;

“record” means information that is inscribed on a tangikedium or that is
stored in an electronic or other medium and igevdible in perceivable form
and includes a photocopy, facsimile copy, and eeat mail;

“registry” means the personal property securities registgldished in Part
11l of this Act;

“rental of a building or other improvement to real property for a period
greater than one yeaf means —

(@) a rental of a building or improvement to reabperty for a stated
duration of more than one year;

(b) arental of a building or improvement to reedgerty for an indefinite
term;

(c) arental of a building or improvement to readjgerty for an initial term
of one year or less if the tenant, with the consétite landlord, retains
uninterrupted or substantially uninterrupted posisesof the property
for more than one year after the landlord firstuag possession of
the property, but the agreement does not becoreatal rof a building
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or other improvement to real property for a pergoeater than one year
until the renter’'s possession extends beyond oae ge

(d) arental of a building or improvement to reedgerty for a term of one
year or less where the agreement provides thatritiewable for any
period that may cause the actual term to exceegeme

“secured party’ means a lender, seller or other person in whaseur a
security interest is created or provided for undeisecurity agreement,
including a person to whom accounts or chattel papge been sold, and a
consignor or lessor of goods, including the represese of any such person
or groups of persons;

“security agreement means an agreement that creates or provides for a
security interest;

“security interest’ means a property right in collateral that secures
performance of an obligation;

“sign’ means —
(@)  to physically execute a signature; or

(b) to execute or otherwise adopt a symbol, orygrar similarly process
a record in whole or in part, with the present mbtéo identify the
person and adopt or accept a record; and

“value’ means the rights a person acquires —

(@) inreturn for a binding commitment to give dtedhether or not drawn
upon;

(b) as security for or satisfaction of a pre-exigticlaim, in whole or in
part;

(c) by accepting delivery pursuant to a pre-exgtiontract for purchase;
(d) inreturn for anything given in exchange; or
(e) for any promise.

3 Act binds Crown
This Act shall bind the Crown.

4 Act to prevall

If there is a conflict between a provision of thist and any other enactment, this
Act shall prevail unless the other enactment symedhy cites or expressly amends
the conflicting provision of this Act.

5 Scope
(1) This Act applies to —
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(@)

(b)
(c)
(d)
(e)

(f)
2 @

(b)

all transactions where the effect is to secare obligation with
collateral, including pledge, hire-purchase, caonddl sale, company
charge, chattel mortgage, assignment, and the like;

the sale of accounts and chattel paper;
consignments;
the lease of goods for a period greater thanyesr;

a security interest in a building or other ioy@ment to real property,
and to the rental of a building or other improvefrterreal property for
a period greater than one year; and

the interest of a lien holder in collateral.

This Act applies without regard to the foohan agreement or the
terminology used in an agreement, and whether chierof the
collateral is held by the secured party or the alebt

The retention of title by a seller of goods maseffect other than the
taking of a security interest in the goods.

(3) Notwithstanding subsection (1), this Act does apply to —

(@)

(b)
(c)

(d)
(e)
(f)

the transfer of an interest in real propertycept as provided with
respect to crops, timber to be cut, or mineralset@xtracted,;

the transfer of a claim for compensation okarployee;

a sale of accounts or chattel paper as partsale of the business out of
which they arose;

an assignment of accounts, chattel paper,struments for the purpose
of collection only;

an assignment of a right to payment under #&racinto an assignee that
is also obligated to perform under the contraatt an

the transfer of an interest in a flagged vessilject to the maritime and
admiralty law of the Kingdom.

6 Security interest

(1) Any person may give a security interest inatelfal, and any person may take
a security interest in collateral.

(2) Notwithstanding subsection (1), no securityerast other than a purchase-
money security interest may be given or taken imsamer goods.

(3) A security interest may not be deemed invaéidause the debtor has the right
to use, possess, sell, exchange, commingle, omvade dispose of the
collateral.

(4) A security interest in collateral also congBti a security interest in any
guarantee with respect to the collateral.
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7 Secured obligation

(1)
(2)

®3)

(4)

A security interest may secure one or moregalilbns.
Secured obligations may be —

(a) described specifically or in general terms;
(b) monetary or non-monetary obligations; or

(c) governed by foreign law.

A security interest may secure future obligagio whether mandatory,
conditional, or optional.

A security interest may secure pre-existinggations.

8 Collateral and collateral description

(1)

(2)

Collateral may be:
(a) personal property —

() of any nature, including tangible and intangibbersonal
property;

(i)  that exists at the time of the conclusion loé security agreement
or that is described in the security agreementabiges at a later
time; or

(i) thatis in or outside of the Kingdom,

(b) goods sold or leased (no matter what the camadif the agreement)
under a hire-purchase agreement, an agreement dextethas a lease
but is actually a transaction for security, or ottitee-retention scheme;

(c) accounts or chattel paper that have been sold;
(d) goods that are consigned;

(e) proceeds of collateral;

(f)  timber, or minerals;

(g) goods leased for a period greater than one pear

(h) a building or other improvement to real propda which a security
interest is attached or that is rented for a pegixzbeding one year.

A description of collateral in a security agremt or notice is sufficient if it —

(@) identifies collateral by item or kind in a mannthat enables the
collateral to be identified;

(b) consists of a statement that a security inteiesaken in all of the
debtor’s present and after-acquired property; or

(c) consists of a statement that a security inteiesaken in all of the
debtor’'s present and after-acquired property extmpspecified items
or kinds of personal property.

Page 14
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10

11

3)

The provisions of this Act with regard to rigtgnd obligations apply whether

title to collateral is held by the secured partyha debtor.

Effectiveness of security agreement

(1)

(2)

A security agreement shall be in the form akteord and may be found in
multiple records when read together.

A security agreement is effective accordingsderms —
(@) between the parties;

(b) against purchasers of the collateral; and

(c) against creditors and lien holders,

except as otherwise provided in this Act.

Collateral in secured party’s possession

(1)

(2)

A secured party shall use reasonable care én physical custody and
preservation of collateral in his possession.

Unless otherwise agreed, if collateral is ia $ecured party's possession —

(@) reasonable expenses shall be charged to therdeid secured by the
collateral, including the cost of any insurance] #re payment of taxes
or fees associated with the collateral;

(b) the risk of accidental loss or damage is bdmnéne debtor to the extent
of a deficiency in any insurance coverage; or

(c) the secured party may hold as additional sgcany increases received
from the collateral except money, and shall appbnay to reduce the
secured obligation unless the money is remitteétiealebtor.

Request for accounting or statement of account

(1)

(2)

3)

A debtor may request:
(@) an accounting of the unpaid obligations secbsedollateral;

(b) that a secured party approve or correct afisthat the debtor believes
to be the collateral securing an obligation; or

(c) that a secured party approve or correct arstte indicating what the
debtor believes to be the aggregate amount of dnphligations
secured by collateral as of a specified date.

A secured party shall comply with a requestarrglibsection (1) within two
weeks after receipt.

(&) A debtor is entitled without charge to aesponse to a request under
this section during any six-month period.
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(4)

(b) The secured party may require payment of soresdy charge for each
additional response within a six-month period.

(@) Anaccount debtor that has received natiiiiy of an assignment of the
account is entitled to receive from the assignesgaed record that
releases the account debtor from any further ofotigdo the assignee,
if —

(i) thereis no outstanding secured obligation; and

(i) the assignee has no commitment to make adwnoeur
obligations, or otherwise give value.

(b) The release shall be sent as soon as reasopediyicable, but not
more than ten days after the secured party receive=smand from the
debtor.

(c) This subsection does not apply to the salerofaecount or chattel

paper.

12  Attachment of security interest to collateral

(1)

(2)

®3)

(4)

A security interest attaches to collateral ardomes enforceable against the
debtor and third parties with respect to the cetkitonly if —

(a) the debtor has signed a security agreementptibatdes a description
of the collateral;

(b) value has been given by the secured partyetadtor; and

(c) the debtor has rights in the collateral or plogver to transfer rights in
the collateral to a secured party.

The attachment of a security interest to ceilatgives the secured party the
right to proceeds and is also attachment of a ggdaterest in a supporting
obligation for the collateral, unless otherwiseesgt.

The attachment of a security interest to atrighpayment or performance
secured by a security interest in personal propertya mortgage in real
property is also attachment of a security intetesthe security interest or
mortgage.

Goods shall be determined to be equipment,niorg, farm products or
consumer goods at the time that a security intetéesthes to the goods.

Page 16
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PART Il - PERFECTION AND PRIORITY OF SECURITY
INTERESTS, AND THE RIGHTS OF THIRD PARTIES

13  Perfection of security interest

(1)

(2)

A security interest is perfected when it hascited to the collateral and a
means of perfection has been completed as follows —

(a) the registering of a notice in the registry;
(b) possession of the collateral by the securety;par
(c) control of a deposit account by the securetypar

(d) perfection upon attachment of the securityrageto collateral, without
registering a notice.

A notice shall be registered in the registrypésfect a security interest, unless
this Part provides otherwise.

14  Perfection by possession

(1)

(2)

3)

(4)

A security interest in goods, instruments, doents or chattel paper may be
perfected by the secured party's taking possesaimhwithout registering a
notice.

A security interest in money may be perfectetly doy the secured party's
taking possession of the money, except for casteeds.

A security interest is perfected by posses§iom the time of possession and
continues only so long as possession is retained.

A security interest, other than a security ries¢ in money, perfected by
possession under this section may also be perfdstaggistering a notice
before, during, or after a period of possessioa Bgcured party.

15 Perfection by control

A security interest in a deposit account may bdegéed by the secured party’s
taking control of the deposit account, and with@gfistering a notice.

16  Perfection without registering a notice

The following security interests are perfected whiggy attach to the collateral and
without the registering of a notice —

(@) a purchase-money security interest in consgoeds;
(b) a security interest in proceeds, if the undegdysecurity interest is perfected;
or
Ringdom of 42, Act No. 33 of 2010 Page 17
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17

18

19

20

21

(c) an assignment for the benefit of all creditofshe transferor and subsequent
transfers by the assignee thereunder.

Security interest in a motor vehicle

A security interest in a motor vehicle may be petdd by registering a notice that
describes the motor vehicle generally or by seriahber.

Security interests in documents and goods covere d by documents

(1) While goods are in the possession of a baife has issued a document
covering the goods, a security interest in the goody be perfected by
perfecting a security interest in the document.

(2) A security interest perfected in the documergvpils over any security
interest in the goods perfected by registering icaaluring the period that
goods are in the possession of the bailee.

Perfection of security interests in supporting o bligations

(1) (a) Perfection of a security interest in catal also perfects a security
interest in a guarantee supporting the collateral.

(b)  The registering of a notice is not necessanyetdect a security interest
in a guarantee.

(2) Perfection of a security interest in a rightpayment or performance also
perfects a security interest in a mortgage onpeaerty securing the right to
payment.

Continuity of perfection

(1) A security interest is perfected continuoudiitiis first perfected in one
manner and later perfected in another manner, gedvihat there is no period
in which it is not perfected.

(2) If a secured party assigns a perfected seciunigyest, a notice may not be
registered under this Act to continue perfectiothaf security interest against
creditors of the debtor, transferees from the deltad lien holders.

Priority

(1) The priority of a security interest is measduirean the time —
(&) the first notice is registered covering thdatefal; or
(b) the security interest is first perfected,
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whichever is earlier, if there is no time after fivst time of registration or
perfection at which the notice was ineffective loe tontinuity of perfection
was interrupted.

(2) Unless otherwise provided in this Act, amongfticting security interests —

(@) the first security interest to attach to cefat has priority among
security interests for which no effective noticeyexs the collateral and
for which there is no perfection;

(b) a perfected security interest has priority caegecurity interest that is
not perfected; and

(c) the first security interest for which a noticeregistered or for which

there is perfection has priority where conflictisgcurity interests are
perfected.

(3) A date of registration or perfection as to atgral is deemed to be the date of
registration or perfection of a security interesproceeds.

22  Priority of lien holder

A security interest has priority over the rightsadlien holder unless a notice of the
rights of the lien holder is registered in accoawith this Act —

(@) before the security interest is perfected; or

(b) before a notice covering the collateral is seggied and a security agreement is
signed by the debtor.

23  Buyers of collateral

(1) (a) A buyer takes collateral free of a secuiitierest if the buyer gives
value for the collateral without actual knowleddelee security interest
and before it is perfected.

(b) If the collateral is tangible, the buyer shaléo take delivery of the
collateral without actual knowledge of the secunitierest and before it
is perfected.

(2) Notwithstanding subsection (1), a buyer in twdinary course of business
takes goods free of a security interest in the gpowtwithstanding if the
security interest is perfected and the buyer knofwts existence.

(3) Notwithstanding subsections (1) and (2) —

(@) a buyer of goods that are consumer goods o$dhlier takes the goods
free of a security interest whether or not the sggcunterest is
perfected, if —

() the person buys and takes delivery of the gositlsout actual
knowledge of the security interest; and

(i) before a notice is registered that descrilesgoods; or
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(b) a person who buys farm products for use asuwrnas goods takes the
farm products free of any security interest.
(4) Notwithstanding subsections (1), (2), and &erson who buys —
(&) a motor vehicle takes the motor vehicle frea @irior security interest
only if —
() the person buys without actual knowledge of thecurity
interest; and

(i) the motor vehicle was not described, or wasomectly
described, by serial number in a registered notice;

(b)  a building takes the building free of a priecarity interest only if —

() the person buys without actual knowledge of thecurity
interest; and

(i)  the building was not described, or was incotie described, in
the registry by the parcel number assigned byahd tegistry to
the parcel on which the building sits.

24  Lessees of goods and buildings

(1) A lessee of goods takes its leasehold intdrestof a security interest in the
goods if the lessee receives delivery of the geods
(@ without actual knowledge of the security ing¢yeand

(b) before the security interest is perfected.

(2) Notwithstanding subsection (1), a lessee -

(@) in the ordinary course of business takes thseleold interest free of a
security interest in the goods even if the securitgrest is perfected
and even if the lessee knows of its existence; or

(b) takes a motor vehicle free of a security irdemly if the lessee leased

()  without actual knowledge of the security intgtreand
(i) the motor vehicle was not described, or wasomectly
described, by serial number in a registered notice.
(3) Notwithstanding subsections (1) and (2), a @gensho rents a building takes
free of a prior security interest only if —
(&) the person rents without actual knowledge efscurity interest; and

(b) the rented building was not described, or wasilirectly described, in
the registry by the parcel number assigned by dhd Fegistry to the
parcel on which the building sits.

Page 20 Act No. 33 of 2010 RKingdom of 4
Tonga 35




Personal Property Securities Act 2010 Section 25

25

26

27

28

Disposition of collateral and perfection in proc eeds

(1) A security interest continues in collateralwitiistanding sale, lease, license,
exchange, or other disposition of the collateratept as otherwise provided
in this Act or agreed upon by the parties.

(2) Upon the disposition of collateral, a secuiitierest attaches to proceeds of
the collateral, except as otherwise provided is #at or agreed upon by the
parties.

(3) (a) A security interest in proceeds is a camimsly perfected security
interest if the security interest in the originallateral was perfected.

(b)  The security interest in proceeds becomes teqted 20 days after the
debtor receives the proceeds unless —

(i)  aregistered notice covers the original coliateand the proceeds
are cash proceeds or proceeds of a nature desdmittieel notice;
or

(i) the security interest in the proceeds is petdd before the
expiration of the 20-day period.

Notice of purchase-money security interest

If a person registers a notice with respect to ihmase-money security interest in
goods before or within 5 days after the debtor sgessession of the goods, the
security interest has priority over the rights e tgoods of a buyer, lessee, or lien
holder which arise between the time the securitgrest attaches and the time of
registering of the notice.

Priority of purchase-money security interest in equipment

A perfected purchase-money security interest inipgnent has priority over a
conflicting security interest in the same collaktexad the interest of a lien holder,
and also has priority in its proceeds, if the pasgimoney security interest is
perfected when the debtor receives possessioneoédnipment, or within 5 days
thereafter.

Priority of purchase-money security interest in inventory or livestock

(1) A perfected purchase-money security interesinuentory or livestock has
priority over a conflicting security interest inetlsame inventory or livestock
if —

(@) the purchase-money security interest is pexfeathen the debtor
receives possession of the inventory or livestackt

(b) the purchase-money secured party notifies itingrthe holder of the
conflicting security interest if the holder had istgred a notice
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29

30

31

covering the same types of inventory or livestoekoke the time of a
notice registered by the purchase-money securey. par

(2) A notification under subsection (1)(b), shaksdribe the inventory or
livestock and state that the person giving thefication has or expects to
acquire a purchase-money security interest in itorgnor livestock of the
debtor.

Priority of lien arising by operation of law

A lien or right of retention in goods arising byewation of law in favour of a person
to secure payment for materials or services witpeet to the goods has priority
over a perfected security interest while the gaardsin the possession of the person
holding the lien or right of retention if the pensprovided the materials or services
in the ordinary course of business.

Crops

A perfected security interest in crops growing ealrproperty has priority over a
conflicting interest of the owner, a lessor, or artgagee if the debtor is in

possession of the real property or has an interése real property that is registered
in accordance with the real property law.

Accessions

(1) For the purposes of this section, “accessiogans goods that are physically
united with other goods in a manner such that dieatity of the goods is not
lost.

(2) (a) A security interest may be created in aceasion and continues in
collateral that becomes an accession.

(b) If a security interest is perfected when thdlateral becomes an
accession, the security interest remains perféotdte accession.

(3) Upon default, a secured party may remove aessogn from other goods if
the security interest in the accession has priasitgr the claims of every
person having an interest in the whole.

(4) Upon default —

(a) a secured party that removes an accessionmbatiptly reimburse the
holder (other than the debtor) of any interesthia whole or the other
goods for the cost of repair of any physical injtoythe whole;

(b) a secured party that removes accessions stoatipbly reimburse any
other secured party for the cost of repair of amyadge to the property;

(c) the secured party need not reimburse the debtother secured party
for any diminution in value caused by the absentethe goods
removed or by any necessity for replacing them; pe

Page 22 Act No. 33 of 2010 Riﬂg_?:om of 4%




Personal Property Securities Act 2010 Section 32

32

33

(d) a person entitled to reimbursement may refusenjssion to remove
until the secured party gives adequate assuramgbdgerformance of
the obligation to reimburse.

Commingled goods

(1)

(2)

3)
(4)

()

For the purposes of this section, “commingledds” means goods that are
physically united with other goods in such a marthat their identity is lost
in a product or mass.

A security interest shall not be created in songled goods but may attach to
a product or mass that results when goods becommowled goods.

If collateral becomes commingled goods, a sgcimterest in the collateral
attaches to the product or mass.

(@) If a security interest in collateral is feeted before the collateral
becomes commingled goods, the security interestattaches to the
product or mass is perfected without the needdgistering a notice.

(b)  The priority of the security interest in theoguct or mass is measured
from the time of perfection of the security intérgsthe collateral that
became commingled.

If more than one security interest attachdbégproduct or mass —

(@) a security interest that is perfected has yi@ver a security interest
that is unperfected at the time the collateral beeo commingled
goods;

(b) the first security interest to attach to theduct or mass has priority
among unperfected security interests; and

(c) if more than one security interest is perfectbd security interests rank
equally in proportion to the value of the collatextithe time it became
commingled goods.

Purchase of chattel paper and instruments

A purchaser of chattel paper or instruments hasripriover a conflicting security
interest in the chattel paper or instruments asd hhs priority with respect to the
proceeds of the chattel paper or instruments if —

(@)

(b)

in the ordinary course of the purchaser's lassinthe purchaser gives new
value and takes possession of the chattel papestouments; and

the chattel paper or instruments do not indiGat assignment to the person
holding the conflicting security interest.
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34  Priority of rights of purchasers of instruments, documents, and
securities

(1) (a) This Act does not limit the rights of —
(i) aholder in due course of a negotiable instnimne

(i) a holder to which a negotiable document dftihas been duly
negotiated; or

(iif) a protected purchaser of a security.

(b) These holders or purchasers take priority camr earlier security
interest, even if perfected, to the extent providedthe law on
negotiable instruments.

(2) Registering a notice does not constitute notit@a claim or defence to the
holders, purchasers, or persons described in sitns¢t).

35 Assignments

(1) A person may assign all or part of the persaoights in accounts, chattel
paper, instruments, or other intangible property.

(2) The assignee is subject to all the terms ofatireement between the account
debtor and assignor.

(3) No communication to the account debtor shallréguired for attachment,
perfection or enforcement of a security interesitag from an assignment,
except as provided in this section.

(4) (a) The account debtor shall perform the oltlagaby paying the assignee
after receiving written advice of an assignmentrfrthe assignor or
assignee.

(b) Before performing the obligation the accounbtde may require, the
assignee to furnish timely and sufficient evideatthe assignment.

(c) If the assignee fails to comply under paragréphthe account debtor
may perform the obligation by paying the assignor.

(5) Unless an account debtor has made an enforceamjpbement not to assert
defences or claims, the rights of an assigneeudnjedt to —

(a) all terms of the agreement between the acatebtor and assignor and
any defence or claim in recoupment arising from tila@saction that
gave rise to the contract; and

(b) any other defence or claim of the account deatminst the assignor
which accrues before the account debtor receivestiication of the
assignment authenticated by the assignor or thegness

provided, however, that the claim of an accountt@lebgainst an assignor
may be asserted against an assignee only to rédacamount the account
debtor owes.
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(6)

An agreement between a secured party and aaicdebtor is unenforceable
if it prohibits, requires consent, or otherwisetnets —

(@) the creation, attachment, or enforcement efcarity interest; or
(b) the sale or assignment of an account, a leasdhattel paper.

Future advances

If a perfected security interest secures an olitigaby the secured party to make
future advances, the rights of a lien holder haweripy over the security interest
with respect to advances made —

(@)

(b)

after the secured party has actual knowledgbeofnterest of the lien holder;
or

more than twenty days after a notice of theriggt of the lien holder is filed in
the filing office, whichever occurs first.

Control of deposit account

(1)

(2)

A secured party has control of a deposit actun

(@) the secured party is the bank with which the@od& account is
maintained;

(b) the debtor, secured party, and bank have agreesh authenticated
record that the bank will comply with instructionsiginated by the
secured party directing disposition of the fundshe deposit account
without further consent by the debtor; or

(c) the secured party becomes the bank’s custonithr nespect to the
deposit account.

A secured party that has satisfied subsectipihgs control, even if the debtor
retains the right to direct the disposition of farftbm the deposit account.

Priority of conflicting security interests in de posit accounts

(1)

(2)

3)

(4)

A security interest held by a secured partyifigaeontrol of a deposit account
has priority over a conflicting security interestldh by a secured party that
does not have control.

Except as otherwise provided in subsectionsaf®) (4), security interests
perfected by control have priority according to tinee of obtaining control.

Except as otherwise provided in subsectiond4ecurity interest held by the
bank with which the deposit account is maintainex$ Ipriority over a
conflicting security interest held by another secuparty.

A security interest in a deposit account padedas priority over a security
interest held by the bank with which the deposttoanit is maintained if the
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secured party has become the customer of the biinkegpect to the deposit
account.

39 Transfers of money and funds from deposit accoun ts

(1)

)

A transferee of money takes the money free séaurity interest unless the
transferee acts in collusion with the debtor inlating the rights of the
secured party.

A transferee of funds from a deposit accoukegahe funds free of a security
interest in the deposit account unless the trag@sfacts in collusion with the
debtor in violating the rights of the secured party

40 Right of recoupment or setoff

(1)

(2)

Except as otherwise provided in subsection d9ank with which a deposit
account is maintained may exercise any right cbupment or setoff against
a secured party that holds a security interedigrdeposit account.

A setoff by a bank based on a claim againsglaat is ineffective against a
secured party that has established control of astepccount by becoming
the bank’s customer with respect to the deposivamc

41  Modification of priority
A person entitled to priority under this Act mayreg to modify or forego the

priority.

PART Il - REGISTRATION
42  Registry

(1) A personal property securities registry shalkistablished in the Ministry.

(2) The Minister shall appoint a Registrar to adstar the day-to-day activities
of the registry.

(3) The Ministry shall provide electronic means &irregistering of notices and
searching, and the electronic records of the mggishall be the official
records.

(4) All obligations of the Ministry under this Ashall be fully discharged by the

creation and business like maintenance of an el@ctinformation system
that provides for the registering of notices ofwséyg interests and notices of
the interests of lien holders, and for the seafcduoh notices by any person.
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()

(6)

(7)

No person shall have a claim against the Mipifr errors in the registry
committed by a person who registers a notice, ofdiiture to provide registry
services for reasons beyond the control of the $#iyi
The duties of the Registrar are merely adniatiste —

(@) by registering a notice or refusing to registenotice, the Registrar
does not determine the sufficiency, correctnesheaticity, or validity
of the notice or any information contained in tldice; and

(b) the registering of a notice does not createcarity interest in collateral
and does not provide evidence that a security éatein collateral
exists.

The personal property securities registry ésptace to register -

(@) anotice of a security interest in collateral;

(b) anotice of the interest of a lien holder; and

(c) a notice of the interest of a secured partya itransaction concluded
prior to the effective date of this Act as providedhis Act.

43  Notice of the interest of a lien holder

(1)

(2)

The Ministry shall adopt electronic forms foetsubmission of notices of the

interest of a lien holder.

The notice of the interest of a lien holderlsba limited to —

(@) identification of the lien holder;

(b) identification of the person owing payment erfprmance to the lien
holder; and

(c) a description of movable property against whloh lien holder claims
a right,

in the same manner as provided in this Act for régistering a notice of a

security interest.

44  Access to registry records

(1)

(2)

The following are deemed, public records —

(@) information contained in notices; and

(b) indexes and other records created by the rggisith respect to
notices, in any form or medium.

Any person has a right to inspect and obtaipie of the records of the
registry.
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45 [nitial notice

(1)

)

®3)

(4)

®)

An initial notice is sufficient if it —

(a) identifies the debtor and provides a mailindrads;
(b) identifies the secured party and a mailing edsirand
(c) describes the collateral covered by the notice.

(@) A person is entitled to register an initi@tice only if the debtor
authorises the registration in a signed record.

(b)  The debtor’s authorisation need not be conthinghe notice, need not
be disclosed to the Registrar, and may be givesn edgistration.

By signing a security agreement, a debtor aigés the registration of an
initial notice covering the collateral describedtie security agreement, and
proceeds of the collateral, whether or not the sycagreement expressly
covers proceeds.

A notice may be registered before a securitg@ment is concluded or before
a security interest attaches to collateral.

A notice substantially complying with the reguments of this Act is
effective, even if it is insufficient under thiscé@n, unless the insufficiency
makes the notice seriously misleading.

46  Name of debtor and secured party

(1)

(2)

®3)

A notice sufficiently provides the name of tihebtor, where the debtoris a —
(a) citizen of the Kingdom and the notice contdirssfull name;

(b) natural person and not a citizen of the Kingdond the notice contains
the name of the person as stated in his passport;

(c) legal entity registered under Tongan law, dmel motice contains the
name of the debtor as shown on the appropriatetrggi

(d) legal entity for which there is no registry atid notice contains the
name of the entity as it appears on the charteurdeat of the entity;

(e) foreign legal entity registered under Tongaw land the notice
provides the name of the debtor as shown in thistrggor

(f)  foreign legal entity not registered under Tomgaw and the notice
provides the name of the debtor as shown on theoppate registry in
the country where the foreign entity is organized.

A notice that provides only the debtor’s trateme does not sufficiently
provide the name of the debtor.

A notice may provide the name of more than @slator and the name of more
than one secured party.
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(4)

The failure of a person to indicate on a notiwg a person is a representative
of the secured party does not affect the suffigresfa notice.

Effect of changes in circumstance

(1)

(2)

(3)

A registered notice remains effective with extpto collateral that is sold,
exchanged, leased, licensed, or otherwise dispafsadd in which a security
interest continues, even if the secured party knoWw®r consents to the
disposition.

(@) If a debtor changes its name so that astemgid notice becomes
seriously misleading, the notice is effective tof@et a security interest
in collateral acquired by the debtor before or witfour months after
the change.

(b) The notice is effective to perfect a securityerest in collateral
acquired by the debtor more than four months dfterchange only if
an amendment to the notice is registered withirr fmenths of the
change that changes the name.

Notwithstanding subsection (2), a notice rersaffective if, after the notice
is registered, a change of circumstances rendees nibitice seriously
misleading.

Duration of notice and effect of lapse

(1)

(2)

3)

(4)

A registered notice is effective for a periotl © years after the date of
registration, unless the notice is continued anteated.

The effectiveness of a registered notice lapsethe expiration of the 5 year
period unless, before the lapse, a continuatidersient is registered.

A notice becomes ineffective upon lapse and sagurity interest that was
perfected by the notice becomes unperfected, uthessecurity interest is
perfected without registration.

If the security interest becomes unperfecteahuppse, it is deemed never to
have been perfected against a purchaser of thegemll for value.

Amendment of notice

(1)

An initial notice may be amended by one or marendments and shall —
(@) identify the initial notice by its registratioumber;

(b) identify the secured party on the notice whthatses the amendment;
(c) indicate that it is an amendment to the notce)

(d) provide all of the information required of amtial notice, completely
restating the notice in a manner that reflectsaimended state of the
notice.
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)

©)

(4)

®)

(6)

(7)

(8)

(9)

(@) An amendment that adds collateral covergdabnotice, or adds a
debtor to a notice, is effective if the debtor autres the registration in
a signed record.

(b) By signing a security agreement, a debtor aués the registration of
an amendment, covering the collateral describedthie security
agreement, and proceeds of the collateral, wheth&ot the security
agreement expressly covers proceeds.

If there is more than one secured party onrtbece, the amendment is
effective if a secured party authorises the regfisin in a signed record.

An amendment that adds collateral is effectisdo the added collateral only
from the date of the registration of the amendment.

An amendment that adds a debtor is effectivi® #ise added debtor only from
the date of the registration of the amendment.

An amendment other than an amendment to addtexl or add a debtor is
effective only if a secured party on the noticehatses the registration of the
amendment in a signed record.

An amendment is ineffective if it purports telete—

(a) all secured parties and fails to provide the@af a new secured party;
or

(b) the names of all debtors and fails to provite name of a debtor not
previously named on the notice.

If there is more than one secured party omtitece, any secured party or all
secured parties may authorise the registratiom @fnaendment.

The registration of an amendment does not extiea period of effectiveness
of a notice.

50 Continuation of notice

(1)

(2)

The period of effectiveness of a notice maycbetinued by registering a
continuation statement that —

(a) identifies the initial notice by its registi@ti number;

(b) identifies a secured party on the notice whihanises the continuation
statement; and

(c) indicates that the effectiveness of the notidg#) respect to the secured
party who authorised the registration, is to betioored.

A continuation statement may be registered antigin six months before the
expiration of the 5-year period of the notice —

(&) upon timely registration of a continuation staént, the effectiveness
of the notice continues for a period of 5 years w@ncing on the day
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on which the notice would have become ineffectiveahe absence of
the registration;

(b) the effectiveness of a notice is continued owith respect to the
secured party who authorised the registration @& tontinuation
statement; or

(c) upon the expiration of the new 5-year peridte hotice lapses with
respect to the secured party unless, before thaelamnother
continuation statement authorised by that secusaty ps registered
and succeeding continuation statements may beteegisin the same
manner to continue the effectiveness of the notice.

Termination of notice

The effectiveness of a notice may be terminégdegistering a termination
statement that —

(@) identifies the initial notice by its registi@ti number;

(b) identifies a secured party on the notice whih@ses the termination
statement; and

(c) indicates that the notice is no longer effextiwith respect to the
interest of the secured party who authorised tlggstation of the
termination statement.

Within 20 days after the secured party receigewritten demand by the
debtor, the secured party on a notice shall ragsstermination statement if —

(@) there is no outstanding secured obligationramdommitment to make
an advance, incur an obligation, or otherwise galee;

(b) the debtor did not authorise the registratibthe initial notice; or

(c) the notice covers accounts or chattel papdriiee been sold but as to
which the account debtor or other person oblig&i@sl discharged its
obligation.

(&) A termination statement terminates the atifeness of a notice with
respect to a secured party on the notice only & tarmination
statement is authorised in a signed record bysixaired party.

(b)  Upon the registration of an effective terminatistatement, the notice
to which the termination statement relates becomefective with
respect to the authorizing secured party.

Effectiveness of notice

An initial notice, amendment, continuation etaént, or termination
statement is effective at the time it is availatiehe public by means of a
search of the records of the registry as providetiis Act.

The Registrar may refuse to register a notidg because —

51
1)
(2)
(3)
52
(1)
(2)
Kingdom of

Tonga
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®3)

(4)

()

(6)

(@) in the case of an initial notice, the recoréglaot provide the name of
a debtor;

(b) in the case of an amendment, the record daegravide the name of a
debtor, does not provide the registration numbehefinitial notice, or
the record identifies an initial notice whose efife@ness has lapsed;

(c) inthe case of a continuation statement, teercedoes not provide the
registration number of the initial notice, or wag submitted within the
permitted six-month time period,;

(d) in the case of a termination statement, thercedoes not provide the
registration number of the initial notice, or thecord relates to an
initial notice that has lapsed with respect to esetured party on the
notice; or

(e) less than the full registration fee is tendedno other arrangement
has been made for the payment of the fee.

A record that the Registrar refuses to accep@afreason other than one set
forth in this section is effective as a registemedord except against a
purchaser of the collateral that gives value inrsoeable reliance upon the
absence of the record from the registry.

If a Registrar refuses to accept a record é&mistration, it shall promptly
communicate the fact of and reason for its reftsdhe person that presented
the record.

A notice authorised by one secured party onnibtice does not affect the
rights of another secured party on the notice.

The failure of the Registrar to index a receomirectly does not affect the
effectiveness of the record.

53 Duties of the Registrar

(1)

(2)

®3)

For each notice registered, the Registrar shall
(&) assign a unique registration number in the o&se initial notice;
(b) assign a unique number to notices other thainikial notice;

(c) create a record that bears the registrationbeurand the date and time
of registration; and

(d) maintain the registered record for public irctjme.

The Registrar shall maintain the capabilitygtrieve a record by the name of
the debtor and by the registration humber assigoethe initial notice to
which the record relates, and that associates ifial inotice and all records
relating the initial notice with one another.

The Registrar shall maintain records of lapsederminated notices for a
period of ten years beyond the date of lapse aritetion.
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54  Information from registry

(1) The Registrar shall communicate the followinfprmation to any person that
requests it—

(&) whether there is registered on a date and speeified by the registry,
any notice that designates a particular debtor rersdnot lapsed with
respect to all secured parties;

(b) the registration number, and the date and timeegistration of each
notice;

(c) the name and address of each debtor and separgdon each notice;
or

(d) all of the information contained in each notice

(2) A request may be made to search the recordkeofegistry by any of the
following criteria —

(@) the registration number of a notice;

(b)  the name of a debtor;

(c) the serial number of a motor vehicle; or

(d) the parcel number relating to a building.

(3) In complying with its duty, the Registrar magnemunicate information in
any medium.

(4) If requested, the Registrar shall communicatermation by issuing a written
certificate that can be admitted into evidencehia tourts without being
required to prove its authenticity.

PART IV — ENFORCEMENT REGIME
55  Default

(1) The parties to a security agreement are fredefme default with respect to
the agreement.

(2) Upon default, the secured party shall have —

(@) the right to possession or control of the ¢etk, as the secured party
prefers, even if the security agreement is sildsduéa possession or
control;

(b) the right to dispose of the collateral,

(c) other rights and remedies provided in this Act;

(d) other rights and remedies in the security agesg; and

(e) rights and remedies under the law.
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(3) The secured party may pursue any or all ofétaedies simultaneously or
consecutively and pursuit of one remedy does netlpde or prejudice the
pursuit of another remedy.

(4) Upon default, if the collateral is a documehg secured party may proceed as
to the document and as to the goods covered bgatement and the secured
party may proceed without judicial action if he iis possession of the
document.

(5) A lessor of goods for a period greater than yeer retains the common law
rights of a lessor upon default, and any othertsighat may be provided
under any other enactment.

(6) A landlord who rents a building for a periodcegter than one year retains the
common law rights of a landlord upon default, angt ather rights that may
be provided under any other enactment.

56  Collection rights of secured party

(1) Upon default, with respect to accounts, chapiaper, or other rights to
payment, the secured party is entitled to notifyaaoount debtor or other
person who owes payment to make payment to theesk@arty, and also to
take possession or control of any proceeds.

(2) (a) If the security interest secures a del#, dbcured party shall pay the
debtor any amount collected in excess of the sdcwaebt, plus
expenses allowed under this Part.

(b)  Unless otherwise agreed, if there is a defigjemn collection, the
debtor owes to the secured party the differencevdmt the amount
collected and the secured debt plus expenses alanger this Part.

(3) If the transaction was a sale of accounts attehpaper, the debtor is entitled
to any surplus and is liable for any deficiencyyoifiithe security agreement
S0 provides.

(4) The secured party may act under this sectiothout judicial process,
notwithstanding any other provision of this Act.

(5) If so agreed, and in any event after default —

(@) a secured party that is a bank with a secuntgrest in a deposit
account maintained by the bank and perfected byralomay apply the
balance of the deposit account to the obligatiauiesl by the deposit
account; and

(b) in other cases, a secured party that has aigesuerest in a deposit
account perfected by control may instruct the bngay the balance
of the deposit account to the secured party.

Page 34 Act No. 33 of 2010




Personal Property Securities Act 2010 Section 57

57  Secured party’s right to possession or control

(1)
(2)

3)

(4)

Upon default, the secured party may take psgsesr control of collateral
without legal proceedings if the secured party daedreach the peace.

(&) Upon default, the secured party shall i¢led to a special, expedited
order from the court granting the secured partyspssion or control
over the collateral.

(b) Issues at the hearing are limited to the emtsteof a security agreement
covering the collateral and at least one evenetdudt.

(c) An order to dispossess the debtor under tltisosemay be appealed by
the debtor, but no court shall stay the disposseszider or prevent the
disposal of the collateral during the appeal preces

If the security agreement so provides, the etparty may require the
debtor to assemble the collateral and make it abklto the secured party at
a place to be designated by the secured party whidasonably convenient
to both parties.

A secured party may render equipment unusaltfeout removing it from its
location, and may dispose of collateral on the a&btplace of business,
residence, or any other location where the colisrfound.

58 Secured party’s disposal of collateral after def  ault

(1)

(2)

3)
(4)

()
(6)

After default, a secured party may sell, ledisense or otherwise dispose of
any or all of the collateral.

Disposal of the collateral may be made publictyprivately, and may be
made in one or more contracts.

Disposal may be as a unit or in parcels armhgttime and place and on any
terms consistent with the secured party’s dutiekeuthis Act.

(&) The secured party shall give the debtod any other secured party
from whom the secured party receives a written @ésgjureasonable
notice of the time and place of any public sal¢hertime at which any
private sale or other intended disposal is to bedenaunless
communication is impractical because collateral pesrishable or
threatens to decline speedily in value.

(b)  The debtor may waive the right to be informed.

The secured party may buy at any sale thates @o the public.

(&) Upon default, a secured party holding aisscinterest in a building or
other improvement to real property may remove tha&ldimg or
improvement.

(b) A secured party shall promptly reimburse theemor mortgagee other
than the debtor for the cost of repair caused hbyadg to the real
property in the removal, but the secured party nestdreimburse for
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any diminution in value caused by the absence ef hhilding or
improvement or by any necessity to replace them;

(c) A person entitled to reimbursement and who roisitaccess to the
building or improvement may refuse access to thapegnty for the
purpose of removal until the secured party givesjadte assurance for
the performance of the obligation to reimburse.

59 Consequences of disposal of collateral

(1)

)

®3)

(4)

The proceeds of disposal shall be appliedefdfiowing order —

(a) the reasonable expenses of retaking, holdingpgping for disposal,
and disposing of the collateral, including reasdmdawyer fees and
legal expenses incurred by the secured party;

(b) the satisfaction of the secured obligation; and

(c) the satisfaction of debt secured by any subatdi security interest in
the collateral if a written demand is received befdistribution of the
proceeds is completed and the holder of a subdedsecurity interest
gives reasonable proof of the interest.

The secured party shall account to the dehldorahy surplus, and, unless
otherwise agreed, the debtor is liable for anyaikeficy.

When the secured party transfers the debtoogesty to a purchaser who acts
in good faith and gives value for the collaterbk secured party transfers all
its rights in the collateral to the purchaser ané security interest and all
subordinate security interests and claims are digell.

The Registrar of any registry maintaining retsorof ownership of the
collateral, shall issue a new title to a purchdsewalue, and if the Registrar
requests, the secured party shall provide auth@izéor the issuance of the
new title in the form of a court order granting pession to the secured party,
or the secured party’s sworn affidavit that thesfar is made pursuant to this
Act.

60 Retention of collateral

(1)

)

®3)

A secured party may, after default, proposeetain the collateral in full or
partial satisfaction of the secured obligation.

The proposal shall be given to the debtor ananly other secured party from
whom the secured party has received a written claimn interest in the
collateral.

If the secured party receives objection in wgtfrom a person entitled to
receive notice under subsection (2) within 20 dajter the notice was
delivered, the secured party shall dispose of tiateral as provided in this
Part.
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(4) If no objection is received within the 20-dagriod, the secured party may
retain the collateral.

61 Debtor’s right to redeem collateral

(1) Unless otherwise agreed in writing after defathe debtor or any other
secured party may redeem the collateral by fulfijlall obligations secured
by the collateral and by paying expenses reasoriabiyred by the secured
party in taking possession, holding and prepariveg dollateral for disposal,
including reasonable lawyer fees and legal expenses

(2) Redemption may take place only before the secyarty has disposed of
collateral or entered into a contract for its disgloor before the obligation has
been discharged or the collateral has been retaim@dovided in this Part.

62  Secured party’s liability for failure to comply with enforcement rules

(1) If the secured party does not comply with thguirements of this Act with
respect to enforcement, disposal of collateral teprdered or restrained by
the court on appropriate terms and conditions.

(2) If the disposal has occurred, the debtor or @engon entitled to be informed
or whose security interest has been made knownetgécured party prior to
the disposal has a right to recover from the setpegty any loss caused by a
failure to comply with this Part.

PART V — OFFENCES

63 Offences

(1) A person who registers a notice with malicioasent or fraudulently,
commits an offence and shall be liable upon coiwictto a fine not
exceeding $20,000 or imprisonment for a period exateeding 5 years or
both.

(2) Any person who wilfully and without proper aatfzation destroys or
tampers with any record that is in the registrynodts an offence and shall
be liable upon conviction to a fine not exceedib,$00 or imprisonment for
a period not exceeding 7 years or both.

(3) Any person who attempts to do any act thaefsrred to in subsection (2)
commits an offence and shall be liable upon coroncto one-half of the
prescribed penalty.
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64

65

PART VI — REGULATIONS AND TRANSITION

Regulations

The Minister may, with the consent of the Cabinetake regulations not
inconsistent with this Act and may include buta limited to the following -

(@) the fee for registering a notice; or

(b) the fee for issuing a certified search report.

Transition

(1) This section applies to —

(@) atransaction concluded prior to the effectla&e of this Act that would
otherwise fall within the scope of this Act, refedrto as a “prior
transaction”; and

(b) the right of a lien holder whose right arosmpto the effective date of
this Act, referred to as a “prior lien”.

(2) The validity, effect and enforcement of a priansaction or prior lien shall
be determined by reference to the law in effectrwthe prior transaction was
concluded or the prior lien arose, except as pexvigtherwise in this section.

(3) The provisions of this Act on registration,quify, and enforcement apply to a
prior transaction or prior lien only in the case aanflict with a security
interest created under this Act.

(4) A creditor under a prior transaction and thilapof a prior lien may register
a notice of its interest at any time. Such a nasaeferred to in this section as
a “transition notice.”

(5) (&) A transition notice may be registered ia #ame manner as provided
for a notice of a security interest or notice @ tight of a lien holder.

(b)  The authorization of the debtor is not required

(6) If a transition notice is registered —

(@) on or before the 180day from the effective date of this Act, the
interest created under the prior transaction oorplien shall have
priority over a security interest created undes tAct, as provided
under Part 2, with priority measured from the daté the
commencement of this Act;

(b) after the 180 day from the effective date of this Act, the ietstr
created under the prior transaction or prior lieallshave priority over
a security interest created under this Act, asigeml’under Part 2, with
priority measured from the date of the registratiérihe notice of the
prior transaction or prior lien.
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(7) A security interest perfected under this Actlshave priority over the interest
created by a prior transaction or prior lien if tnansition notice is filed with
respect to the prior transaction or prior lien,eptcas provided in subsection

(6).

Passed by the Legislative Assembly thig“ d&y of September 2010.
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