
IN THE SUPREME COURT OF TONGA 
CIVIL JURISDICTION 
NUKU' ALOFA REGISTRY 

BETWEEN 

'AND 1. 

2. 

KEVIN LI 

LIOU GIN-CHUAN a.k.a. 
LIU LYNATH 
LIAU HSIA-HUA 

BEFORE HON. JUSTICE FINNIGAN 

Counsel: Mr Tu'utafaiva for claimant, 
Mrs Vaihu for judgment creditor, 
Mr Bloomfield for the bailiff, 

Date of Hearing: 19 June 2000 
Date of Judgment: ;2'/ June 2000 
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I issued a writ of distre~~ to e~force jud,gment in this matt~r on 27 March ~OOd,,~Li:,'! , 
(No. 1/2000). The balhff seIzed certam goods at Phoemx Motel, a busmess;,';:)' 
operated by the judgment debtor, and then two parties made claims on the':':,,;,:';,', 
goods. The claim of one of them has been settled I understand, and the claim' I:' 
of the other is before me for determination. 

',ll 
The claimant is Wu Ying. He claims the goods that the bailiff seized from ':;'~' 
insid~ a shop that ~arries on business in th~ motel/shop/res~aurant/nightclub' \: 
premIses of Phoemx Motel. I h~ard the eVlder:ce of the claImant" and of the, , ,,:~:I,' 
Judgment debtor, and of the Judgment credItor and of an offIceI' of the" ;' 
Department of Labour, Commerce and Industries. ':,;,~:' 

~ik\;:!Wi 
The issue is factual. Who owns the goods that were seized from inside ther~y~ I, 

• -11"" ' 
shop? There are two answers put before me. One IS that the goods belong torl/t'll 
the jUdgment debtor ~ecause he operates the shol?' employing Wu Ying as hi~;r;:I:i 
manager. The other IS that they belong to Wu Ymg because he operates the!:)"," 
shop. There are no written agreements, but the judgment debtor and Wu Yini:'::;'l. 
allege an.oral agreement, by which Wu Ying came ba,ck to Tonga fr.om China to:,',:;;,',!! 
help the Judgment debtor. Under that alleged arrangement, Wu Ymg manages':,,~j 
the nightclub, restaurant and motel, but operates the shop in his own;;):"j',! 
personality, paying rent and a share of any profits. :P:,',i" 
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The judgment creditor claims that the shop is part of the whole busines. s, andil/.I'!1 iiI!'!.! 
relies heavily on the agreement which was produced as Exhibit A during the ft:(!y II: 

substantive hearing, and on which the judgment is based. He claims that the:,',T Y [ 
contract for purchase of the business, which is the foundation of the judgment': I:: :: ' 
debt, included the shop and its contents. Thus his claim is that the goods in," ,;" ,1" .' 

the shop belong to the judgment creditor, and are available to him in;:li~'\: I 
satisfaction of the judgment. ".'\':""\-i 
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. Wu Ying and the judgmen~ debtor cl~im t~at things changed after the failed';'1.'IIl'.:l: 
s~le and purchase. Wu Y~ng stated m eVidence .that he took ov~r the sh~p:jiiN, lip.!.:: 
Without stock from the Chmese person who preViously operated It. He paId!:'I,! I,'i: 
that person in January 2000, for chattels such as a bed, refrigerator, stove and,:'I{ ',i:i, 
gas bottle. He produced receipts for these payments. He stated that he::.;11: 1" 
stocked the shop himself at his own expense, buying the stock on 7 April 2000:> I' ":;' 
with ,?oney that he had br~ught to Tor:ga in US dol~ars. He produced invoices:;~.\i ll:. 
showmg purchases of the Items, showmg consecutive cheque numbers on an,::';~,{1 !.i:: 
account at the ANZ bank in Nuku'alofa, all on 7 April 2000. He produced a',:::i,U 
photocopy of one cheque butt and during cross-examination offered counsel.:' ':t!!' 
the cheque book for perusal of the ,others. Some of the goods he had":d1i":; " 
purchased from the shop of the judgment creditor. He stated that he had:!:!:;l;; ,I 
opened. the shop fo~ ~)Usiness on Friday 7,'April, and that it had been closed bY;".:.".::i:;('.:li:.: 
the actIOn of the balhff on Monday 10 April. . :::;,:' J ,1 
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After hearing the evidence and observing the witnesses, r have no reservations!):! Wi: 
~bout what is t~e balance of probabilities. It is n.ot necessary to resolve the'~i:I.·.!.Hll: ... l 
Issue of who ultimately operates the shop, though It does seem to me that thei,,i'I ':"1,'1 
operator probably is Wu Ying. The licence is held by the judgment debtor and ,;.,.i:.'~I':."I'/i 
is in the name of his Tonga partner, which r find not surprising. As for the;!:::,!: ;'tl\l: 
~tock, .r am s~tis~ed to and beyond the probab~lity standa~d th~t the, items,:r,'i,r ii)::i 
hsted m the mvolces were purchased on 7 Apnl by Wu Ymg With hiS own::!,~! !~U 
mon~y. r find that they are. t~e property of Wu Ying. .r have not made a;,:,: :'tl i' 
detaIled check, but the submiSSions proceeded on the baSIS that goods seized , :': .• , 
by the bailiff from inside the shop are the same goods. I direct that they be':;" 
now returned into the keeping of Wu Ying,M."'llj'j::l.: 
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There is no doubt in my mind that the bailiff acted responsibly and in gooddU,j: Pil:' 
faith. Nonetheless, the claimant is entitled to his costs on this application, and';t!t.Jjl. I:: 
I hold accordingly. Liability to pay those costs, and the amount, r expect can,l!:lll;':r'!' 
be settJe.d by counsel because they have been. n~gotiating successful~y in this {jfl't!{ 
matter t~ll now. However, there can be submiSSions and r shall deCide those/':rlill'i' ,: 
matters If counsel cannot agree. ,;;,nili'.:,1 

'~:!:'i!J~I\'" ~ 

NUKU'ALOFA: 21 June, 2000 

2 

,11',lil _Iii:' 
)"I"ll .,1;: _ ir(' :;1:' 

~ 
\;1['> .;\H 
wU; Ai: 

" .~ '~ '" .. :~!i}:)';, ;::':r; (1, .. V\i\!""( I_~':J .. , ''.'·,i' ..• '.:!: '. " '.' \.. (, :; .~\:t!t:' l!'}!~ 
JUDGE.:::.---" ".'iI:I:!·~ IJIIi,~.' , ";1 ., .,.' 

:;',,< I"!i "'ij'i 
:~'il';-X' ~I!.l 

,:~~:, '.n," ~i~'}~ ii i,I"I" ,; I,' 
~(tqi;i r n i ~.1 
:"11" 'l' ~ I 'j j.\,II;, t,_ i l' l!! 
~ :l[ !r: 1: !. \~ I;·: 
AlIi,,:,:;: fl"lll'" ~'!"' J' Ie' . 

,!.I. ,i"!'" 1 'I". '," ';;rilJl(~j :,;;h \1 


