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This is an application for judicial review. The applicant seeks declarations that the 
respondent acted unfairly in breaching an express assurance to him and in disconllecting 
his telephone service on 18 September 1997. He seeks special damages of$37, being the 
fce he paid the respondent for reconncction after his phone was disconnected, and general 
damages of $5000. 

Briefly the facts arc these. The applicant practises as a lawyer, and rented a phone 
cOlU1cction from the respondent. About 1vlay 1996 the applicant's phone ceased to work 
and, since the respondent was unable to repair ito!' supply a replacement, he obtained (md 
installed his own. He then had discussions with several of the respondent's cmployees 
<lbout a reduction in his rental to allow for the fact that he no longer rented a phonc hom 
the respondent. These discussions came to nothing, but the applicant statt'S that he was 
Hssmed that a reduction was possible and needed only to be calculated. That assurance is 
deni(:d in evidence by the respondent. The applicant wrote twice for a statement from the 
responc1pnt, but he was never given a statement of a reduced rental mnount. 

A yeat later, in May 1997, the applicant's monthly phone account stoO(\ at $71.21, which 
he jJRid in part, leaving a balance which was then added to the Hmolmt of his JLUle account 
which was due for payment by the end ofJuly. This June account was noted, as per usual 
pr<~ctice, that if the account remained unpaid at the end of June -the service would be 
cli:;connectcd. During .JUlle July and August the process was repeated, with the uppiicant 
apparently paying part ofthc account each month, leaving"n balallce which was micled to 



the account the following month. Each monthly account carried a statement that if the 
aceount were not paid by the last day of the month the service would be discOlmected. 
The next account received by the applicant, on 18 September, showed the charges for 
August, together with arrears due from the previous month and arrears from two months 
previous. 

The wording of the statement, taken from the applicant's September account, is: 

"Please pay your account before 30TH SEPT 1997 or service will be 
disconnected. " 

The applicant states that he intended to pay that September account, but first was going 
to write again for a statement of the reduced amount due. Before he coulc! do anything, 
the respondent that very day, 18 September 1997, disconnected his phone. He 
subsequently paid a fee and had it re-connected. 

The evidence of one of the respondent's employees is that' every month.a list of 
subscribers who have failed to pay is prepared for the general manager for authorisation 
to disconnect. The usual recommendation is for disconnection of all subscribers who are 
2 months in alTcars. In preparing the list during September 1997, this employee notcd 
that the account for the applicant's phone number had arrears for June and July, so he 
li:led that f1Umber for disconnection. The line was duly disconnected on 18 September. 
This did not affect the issue of the September account, which was for charges incurred in 
AUj3ust. 

TI--; applicant submits that the failure of the respondent to supply him with a working 
t<icphonc and its fail UTe to reduce the rental makes its action in disconnecting his service 
unfair. He submits that it is particularly unfair because of the assurances given to him 
that the respondent would allow him a reduced rental, and its failure to fix the amount. 

At this stage one must consult the Telecommunications Regulations, to whieh I have been 
ref cITed by Mr Foliaki on behalf of the respondent. The Regulations clearly contemplate 
j 1mt all tIle equipment needecl for c(Jnncction will normally be supplied by the respondent. 
Both Reg 10 and Reg 40 set that out. The fce fixed under Reg 9 as the base annual rental 
for rUl iadividual line is $50. The rentals are payabJe in advance pursuant to Reg 16, 
although Reg 15 allows a different basis on which rentals and call charges shall be paid, 
i.e. monthly, quarterly etc. by agreement. The defendant's monthly rental charge of 
$4.17 is the monthly portion of the $50 rental fce fixed by Reg 9 and Schedule 1. Reg 10 
provides that by paying the rate fixed in Reg 9, the subscriber is entitled to one list of 
suuseribcTs for each telephone, together with provision and maintenance of all necessary 
exchange equipment, subscribers' "lines and telephones. There is nothing in the 
rel:~l1latiom which authorises a reduction in the fces for supply of service that arc fi);ed in 
SclJedu!c 1. However, there appears to be nothing in the Regulations which prevents a 
subscriber from using a telephone provided by himself, subject to Reg 40, i.e. so long as 
that iustmment is authorised by the commission and the subscriber does not interfere with 
the commission's fittings or wiring. The commission must install it. 
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This means that, even if the commission may authorise a change in the normal practice 
and allow a subscriber to supply his own telephone, there can still be no reduction in the 
charges. 

Therefore I conclude that there is no authority for any person to reduce the rental chm'ge 
in a case where a subscriber is authorised by the respondent to use his own telephone. 
There can therefore have been no unfairness if any employee assured the applicant that 
his rental would be reduced, because the assurance, if it was given, was contrary to law 
and not pemlitted in the contract for supply. 

I turn to the second application for a declaration. The applicant's claim is that the 
disconnection of his line on 18 September 1997 was unlawful. This claim rests on his 
claim (hat the respondent is estopped from denying its assurance to him and estopped by 
the assurance from discOlUlecting his line for non-payment. I have found that the 
assurance, if given, was not valid because it was contrary to thc Regulations. However 
the applicant relies upon an equitable principle whcreby the actions of the respondent 
disentitled it to disconnect. 

I am unable to see how in fairness the respondent should not have discOIUlccted the line. 
Th~ monthly rental was $4.17. If a portion of that were ~alculated to be for the 
telephone, it must surely be no more than half. Probably it is less than half beC[l11Se the 
t(;\ephone instrument seems to me to be less than half of what the respondent supplied in 
s'plying the service. However, assuming it to be halt~ the amount in issue was $2.08 
pel month. The applicaJ.1t's evidence (in his September 1997 account) is that by the time 
jJ, line was disconnected, the chm'ges overdue for more than a month were $40.75, and 
fe,[ more thmi two months $37.71. His negotiations with the respondent were for only a 
portion of what was overdue. Over the period of 14 months since he supplied his own 
telephone, the amount in issue could have been no more than ($2.08 x 14), $29.12. Even 
ifhe were to be successful in having his rentall'cdllCed, his account would s[ill lliwe been 
in arrears. Thc rcspondent was empowered to disconnect by Reg 45(1), which is worth 
"cHing out in full: 

"45. (I) ITa subscriber becomes a rlefaultcr in respect of any charges due under 
the conditions of contract, or any other telephone charges due under these regulations, he 
shall not be furnished with telephone service of any kind unlil he shall have discharged 
his liability to lhe Commission." 

It does not appear to me that there was any unfaimess in disconnecting the applicant's 
line after the arrears of payment had accmed ami after notice duly given. 

I 
fiNl1.1I1PJ'II.S h:Ii_OW 1JIJi; REMJ,):I:':Y..B9UGIIT 

The claims that the applicant makes against the respondent and the cleci,iolls reached so 
far are, in reality, claims and decisions in the law of contract. The basis of the applicant's 
claim is the contractual relationship between him and the respondent, and the rcopondcnt 
happens to be a statutory authority. The remedy of jucliciall'cview is not avaiiable for 



breach of contract, even where one of the :,arties is a public authority and even where 
there may be an elemel)S of equity in (1:. claim. Judicial review is n specialised process 
by which the Supreme '(fourt exercises its supervisory function over the proceedings and 
decisions of inferior courts, tribtmals and other bodies or persons who carry out quasi-
judicial functions or who are charged with the performance of public acts and duties (see 
Ha/sbury, 4th ed Vol 1(1), #60 and following). 

DECIswr~ 

For (he reasons that I have set out, which are both statutory and factual, I treat this claim 
as a claim in contract in order to determine it, and decide it in favour of the respondent. 

Costs was an issue, and I determine it by awarding costs to the respondent, to be agreed 
or taxed. 

Fl,;1'1.)":!,LOI::b" 5 March 1999. 
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