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i!: ' /' IN THE SUPRE1VlE COURT OF TONGA 
'f; 
, CIVIL J1JRlSDICTION 

l'tlJKU'ALOFA REGISTRY 

BETWEEN SAFETY AT SEA (AUSTRALASIA) LIMITED 
as owner of the assets 0 f 

AND 

KHEMI TRADING COMPANY LIMITED 

1. DAWNTAPAVALU 
2, DAVIDTAPAVALU 

DEFORE HON. CHIEF JUSTICE WARD in chambers. 

COUNSEL 

DatI) Dtllcjldng 
Date ol"lZulillg 

Appleby for the Recei~er 
Miss Tonga for the judgment debtors 
Miss Tapllcluelll for the Bank of Tonga 

4 February 1999 
i 9 Febmary 1999 

Juc!r:l1lent Credito}' 

Judgment Debtors 

0:-, \8 December, \990, Khcmi Traciil1g filed a writ cbiming paym';l<~ hr mat,:rials SUl)l'iicd 
to the ckfcllClants to build a house, On 14 August 1991, final judgment was e:,krc(~ \,/ 
cons,:,-,t ell' the plaintiff in the sum ofr-:ZS~3,2IS,OO and costs of S~50 a~ld interest at 10':',), 
T1:: lGl:J Slim at tlElt time \vas equivalent to T$\7,2~7,19 and in C'etober 1991 the Ban" of 
I,m:;,', \\'''j ordered to pay the judgment creditor S l,4S \.81 as ga~11bhc:e, 

By 1\ 1ny 1993 the S1.un of S 1 0,500.37 ren13inecl outstanding ~nd a \..-rit o~· distress \,;a5 lssu'::.l 
en 20 August 1993 but no goods \Vere seiz~d as th~ def(:nd~~nts hJ.c! gon~; ;:t.bro~ct. AjJ:~'i:c.;!~.i(li: 

W:lS t:lt;li :nade for a certificate ofjudgmcnt under th~ Recil)1'Ocul Entl.}rc~ml..!nt of Jucl6nl~nt.:; 
Act hll it is not clear from the tik what happened to that applkcltion, 

':',;l'· ni();'c 0,' i'::.~,; ~~itl.l::'tccl dt H~l':L-=ihQ as ShO\\Ti iil Cl;'J;ll D,:-,,-~.,: r:i,)):", l ~5 Fo:i,) l: I .. ;>:~: 
L~!ill~")"', 0:1 -; Od,)b~r. 1997, an Order wa,~ Inadc :;p.il'Jin!i.llS Dj:in:::.' \\':~;nl::r :::i 1\~>~;~"·;,::·. 

c')" '\ ""'l,i~," 110' '1 '1" " 1"'11!' n1 t11~ "'OlI11 [;1", "l~''>r' ,':::, "11" "'1(1~lli:'" C'I,(1 2 " ,\" 'I·· .. · "'1'", :L:': :." \ • \ , J ... ,,_,"!1 "'I y" 0,.; • "'·1 _ I... \~~. l. .... t ... ~. 1 "I <. _. ,,,,1 .'_".' l I ... ~" .• '_ ", ':,;_ 

(~~l~..;d 2,~ ~brc!, 19)3 sr::tt:u,; a~ide that a~):)(Jijltm'::'i'it ':-!Jl:: 3FPoin~l,~~.:, lh.: S.1il~c ~:...:r."j;'~ ',::; 
, 
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a tenant in the property at Ha'ateiho since her appointment and had been paid five months, 
rent in advance at $1000.00 per month. 

The Receiver also pointed out that the Bank of Tonga had a registered mortgage over the 
allot;l1ent and a\1 properties thereon including the dwelling house. The debtors were in 
arrears on their repayments to the Bank and the Bank had advised her they wished to sell the 
property to recover the debt owing to it. It appears from her report that the Bank was 
proposing to sell the land and dwelling house, use the proceeds to clear the debt to it and the 
balance to be paid to the receiver as an ordinary creditor. 

The mortgage arose out of a loan agreement made on 1 December, 1995, between the 
judgment debtors and the Bank under which the former promised the land upon a mortgage 
and all property on it including the dwelling house as security. The defendants executed a 
registered mortgage on 21 January, 1996, over the land. The balance of the loan account fell 
into arrears and the Bank demanded full payment on 25 March 1998. On 20 July 1993 the 
Bank moved for an Order that the Receiver should not deal with the property. 

On 22 July 1998 the Court ordered the parties to file written submissions regarding the claim 
by the Bank and, in the meantime ordered that the rent from the Ha' ateiho property should De 
paid to the Bank in reduction of the debtors' loan account until further Order and subject to 
the Bank paying the insurance on the house. The matter was then adjoumeJ sine die. 

111ere followed an acrimoniolls correspondence between the Bank and the-Receiver over the 
right to sell and/or lease the property and various applications that, as far as the file reveals, 
have not been resolved. 111e submissions I have received relate to the Orders sought in the 
application of the Receiver dated 16 October 1998, as follows: 

"A Empowering the Receiver to sell the land, buildings and any other chattels foun,\ on 
the land which are the property of the Judgment D;ebtor. 

B Timetabling the steps to be taken by the Receiver in that sale. . 
C Directing the proceeds of sale be app!ied according to the following priorities: 

(a) The proper remuneration, disbursements and costs of the Re'~ci'icr III (ile 
receivership, including the costs of sale; 

(b) Discharge oftlle mortgage to the Bank of Tonga; 
(e) Discharge of the liability to the Juugment Creditol', ancl 
(d) As to any balance by payment to the Judgment Debtors. 

D Indemnity costs of this application to be paid by the Ban.\;: ofTDng~\' 
E Such further order as the Court deems just." 

It is not disputed that the Bank as a secured creditor takes priority for pqymcnt out o:n;oncys 
received ahead of th" judgment creditor as an ordinary creditor. The Receiver's slibi1~issi():l 
is that she is empowered by th·~ tenus of the Order appointing her to C011cct mon,eYs OW,;~(\ t,) 
the: jl.lclgnlcnt debtors generally, including rent, to take control ofth~ h:jlJ and d,,\·dlin~.~ h')lL:,'~' 
[l!1(! to sdl. 

L-,Jo·-tl·n"~'''l\· th~ t.:>nns ofth·-.. Orc1cr ~p'u·,,'lll'l'na 1~"'1' L"O "or s." ot"ll-,;',· \,r)'I" . .,...,: 11. c"'-.',',,'·'":;:-., ... '.' ~,,"' .... ' ,.... _, <.J~ ,_ . ''::>''~' ~ ll ............. ,,- "' •. "j.:J. ~_ '-'~ .. "." 

"-:\15 f"i~:;':~~ \V,l:llt:j" i:; appoint0J [13 f~ecci'.·t;r of the h:dgnl':lit D~l:~ori :I~ fr,',:,:, L"!"? I~~~I>~ !')~' 

tLis OrLi0r." 
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il;:,;(/ . 'The Receiver points to the tem1S of the application for the appointment, which sought: 
:r;:Y "the appointment of Dianne Wamer as Receiver of the Judgment Debtois for collection on 

behalf of the Judgment Creditor of any moneys due to the Judgment Debtors including any 
rental payments payable to the Judgment Debtors in respect of the Judgment Debtors 
property ... and also if necessary for the sale of the Land until the amount ofTOP$16,977.19 
plus interest at 10%per annum from 14 August 1991 until paid in full." In the face of such 
bald tenus of appointment in the Order, she suggests the Court should assume the Order 
intended to give the powers sought in the application. 

Whilst the duties and powers of Receivers appointed by the court are generally similar, the 
submissions of both sides have, to some extent, failed to distinguish the position of a 
Receiver appointed in execution of a judgment as in this case and the appointment of a 
Receiver at any other stage of the proceedings. 

This appointment was by way of execution under 026 riO. It is an order to enable a 
judgment creditor to obtain payment of his debt when the nature of the property is such that 
ordinary execution will not reach it. Land is an obvious case for such an order. 

TIle general powers of the Receiver are given by the Comt and are to receive the assets and 
moneys of the judgment debtor. It is usual where there is an intention to empower the 
Receiver to sdl the land, to grant such power specifically. I do not accept it can be assumed 
in this case simply because the application upon which the Court acted in making the Oreler 
seeks such a power. On the contrary, the fact it was before the court at the time of the 
application and was not specifically ordered suggests the COlllt did not intend the grant of 
such a power. That dQes not, of course, mean the Receiver can never sell but that she needs 
to make a specilic application to the Court. 

By the general terms in which it is couched, I accept it does embrace the general duty to 
receive tile moneys due to the judgment debtor and so the Receiver had the right to receive 
the rent for the property. I am uncertain, therefore, why the Court on 22 July 19n, having 
bee:1 advised 01' the Bank's notice of priQr ('\8im b\lt the Bank having not, st that time, served 
any notice on the mOl"cgagors of its intention to take possession, ordered that the rents should 
be paid to the Bank in reduction ofthe debtors' loan account. 

It is clear that the Receiver's application to sell the property must be refused in light of the 
Bank's interest. The Receiver refers to the Dank's s\lggesled lack of skill or cxp<:rti'c in 
selling this property. I do not consider that, even if it is true (and I have no cl'icblCc to 
SUppOlt sllch a claim), is a valid reason to displace the Bank's right as Mortgagee. 

Passing to the priority of payments, it is not disputed that the proceeds of any sale or "the I' 
disposal of the property must go to satisfy the Bank's claim in full before the jUcigl11<!lll 
creditor receives his share and any remaining sum \':ill then gJ to the judgmcr. t (!chtars. The 
qu,;stion upon which the Receiver seeks an order is the position of her remllneration. The 
Order appointing her wa~ also silent on that l1IJtkr. 

llj~ R~::eiver points out that she \vas appoi~lted by tb:~ Court and priorit:-, should b:! t;lVC.!1 -\) 

h('~' rt:'l~"'t!neration. If no SUc11 protcc::iol~ ~s f!i\.'I:i1. 1\S',,:cl\'er3 will b;; ',,;:;:rv rductant to CO;I.)":',,·" 

to b~ app.;)inkci. I accept the force of sUetl ~~n 3rgumci:. '" 
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J~; As has been stated, her appointment was for the purpose of execution and this was at the 
.<I application of the judgtment creditor. Her duties are to receive and account for all money 

under the receivership and to pay such sums as the Court shall certify are properly due. The 
balance will then be ordered to be paid to the judgment creditor. The priority of the 
Receiver's remuneration is achieved by ordering it to be paid out of receipts in priority to any 
otlier creditor. They are in effect the costs incurred in execution of the judgment creditor's 

( 

security and are payable by him before he is paid out. 

Those are orders relating to the costs of a Receiver arising from the receivership in the case in 
which he was appointed. In the present application the Bank does not appear as a party to the 
action for which execution is sought but as a body having a prior legal claim on the jUdgment 
debtor's property. As has not been disputed, the judgment creditor will only benefit from the 
value ofthe property ifthere is any surplus after the Bank has satisfied its interest. It is out of 
any such money that the Receiver shall receive her remuneration in priority to any claim 
against the judgment debtors and before payment of the judgment creditor. 

The Receiver has also applied for inclenmity costs against the Bank. Her submission is that 
the Bank has unnecessarily caused extra expense by its attitude and reluctance to co-operate 
with the Receiver. I do not think in view of my decision in this case that such an application 
can succeed. However it does require me to refer to one aspect of the case that has caused me 
concern. 

Following the COlllt Order on 22 July 1998, the Bank served a notice on the judgment debtor 
on 9 October 1998 of its intention to take mortgagee's possession, At llbOlll the same time 
the tenants in the property left without notice or on shO\t notice. The Bank then took 
possession of the property ;'in order to protect the Bank's interests for the time being" and 
refused the Receiver's request to retum the keys. 

When the Bank took that action it was aware of the appointment of the Receiver and that the 
Conrt h~C\ ordered that only the rent should be paid to it. The duties of the Receiver were to 
::let as lZeceiver of the judglnent debtors' pruptrty. h \V,t5 CieZIi" the question of W;10 had tl'L:: 
possession or the control of the property was ill sharp dispute, 111at dispute had already b~el1 
taken to the COlut by the Receiver and, although the Bank had obtained ,m Order to receive 
the rent, the matter had otherwise been adjourned for the filing of ~;llbmissions. If the Bank 
perceiyccl any need to protect its interest in any oth"r way, the propel' course was to seek 
directions from the Court. 

Th:l~ action was indicative of the unfortunate and unnecessmy cO!lfl'0nt~tion bet\,,'ecn the 
Dunk and the Receiver which has celtainly delayed resolution of this mat1er. In those 
circlImstances, I order that the Bank shall pay its own costs of these proceedings. The 
Rccei\'ds costs to be part of her remuneration payable as I ha\'c alre:!dy ruled Oelt of the 
receipts in her receivership in this action. 

It appears from the written submissions that the Bank intends to se!1 the 1l10rtg·.\ged property 
an,i. in Dreier to give some finality to this ll':ltte;·. I shall order it should clo SQ, I am nol 
,n\"~:reof thl.! pl'cse:1t st{',te of the judgn1~nt d'~b\'~rs' loan account nor cb 1 ~·:~101,\' th·~ 'j~:lu~ or~ 

th~' prC~1crty although the pn?ers bcfore'nE~ S~lggCS: it is re~sol1ably subst:w.ti:'d. Th·~ B::i'd, h~~s 
r:..-)ti~L' ot the jud:;mcnt cr,.:ditor's clainl and nUlst liS': its b~st cni.L!,!v(lur to clisp')S~:· or t11;; 
pr("p...::ny in a 111;11U1CC t.h::H ensurt;s a prope:- pri:c is paid. 



Counsel have asked me to order that the property must be re-advertised seeking fresh tenders 
and I do so order. I also order that the Receiver must be kept fully informed of the details of 
the sale. On completion, the Bank shall pay any funds, remaining after full satisfaction of its 
interest, to the Receiver who shall then account for to the Court in the usual way. 

NUKU'ALOFA: 19th February, 1999 CHIEF JUSTICE 




