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Prosecution;

Accused.

The accused here faced an indictment containing two counts, one of rape

 and one of grievous bodily harm. At the commencement of the trial the indictment

was amended by consent correcting the spelling of the accused's name. -

The count of rape is an allegation that contrary to section 118 of the
Criminal Offences Act he did on or about the 26th of November, rape Malia
Telesia Heimuli. The Crown rely on the following sub-sections of section 118
namely 1(a) and/or 1(b) and | will give consideration as well to sub-sections 3

and 4.
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| will read those provisions so it is evident that the essential ingredients of
the charge of rape are before me and in my mind.

Sub-section 1 _provides: Any person committing rape that is to say any
person who carnally knows any female (a) against her will or (b) beihg
aware that she is in a state of insensibility {(whether due to sleep,
intoxication or any other cause) shall be liable to penalty.

Sub-section 3 provides: for the purposes of sub-section 1 a man

.. commits rape if at the time of sexual intercourse with the woman he
knows that she does not consent to the intercourse, or he is reckless as
to whether she consents to it. '

Sub-section 4 provides: that at a trial for a rape offence, the jury (and |
substitute myself here because the accused has elecled trial by judge
alone), if the judge has o consider whether a man believed that the
woman was consenting to sexual intercourse, the presence or absence of
reasonable grounds for such a belief is a matter for which the judge is to
have regard in conjunction with any other relevant matters in considering
whether he so believes.

Perhaps while | have that part of the Act in front of me, | go on to refer to
section 119 and in the circumstances here under sub-section 1 | make the
following order:

“it is an order directing that the identity of the compl.ainant shall
not be published in the Kingdom in a written publication available

to the public or be breadcast in the Kingdom.”

The second count is an allegation of grievous bodily harm founded on
section 106 of the Act and alleging that the accused on about 28th November ‘94 -
caused the complainant grievous bodily harm. Section 106 sub-section 1 creates
an oftence of a person who wilfully and without lawfyl justification causes
grievous harm to any person in any manner or by any means whatsoever, and
grievous harm is defined in sub-section 2.



| refer at this stage also to section 107 which is in identical terms to 106
except it refers to causing harm rather than grievous harm. Harm is likewise
defined in sub-section 2 of that section. | refer to section 107 because | take the
view that that offence is hecessary included in an alleged offence under section
106, having regard to the provision of section 42 sub-section 3 of the Criminal
Offences Act. '

As this is a judge alone trial | remind myéelf of several fundamental
matters. The most important of which is, of course, the fact the onus of proof lies

.on the Crown at alil times and it is to the standard of proof beyond reasonable

doubt iri relation to the charges and every constituent element of the charges.
There is no obligation on the accused to prove anything, nor is there any
obligation of any sort for him to call evidence or give evidence himself. Here he

~ chose not to give evidence but there is no significance in relation to that. The

onus and the standard are unchanging and rest on the Crown throughout. |
remind myself that | must judge the matter only on the evidence which | have
heard in this Court; if the Crown chooses not to call all its potential withesses

then so beit. On the basis of the onus and standard | have already mentioned,

they stand or fall on the evidence which they choose to call before me.

Here, as | have already said, the accused has not given evidence, but |
have before me as part of the prosecution's case, the notes of interview of the

accused conducted by the police. And on two separate days the accused replied

to two separate sets of charges that were put to him; together with the accused’s
conduct the day after the interview when he went to the scene of the alleged

~ crime with the'po!ice officer in charge and other officers including a photographer.

| will come back to those matters of interview, of reply and of pointing out of
scene in due course. They are matters.that form parnt of the evidence and the
weight that | put on them, the reliance that | am able or not to put on them is a
matter which must be looked at and judged in the light of all the surrounding
circumstances. Sitting in a judge alone trial the probative vaiue ultimately is a
matter for me; whether | believe all or part of those interviews and replies as
being true or not.
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| have gone into those matters in some detail because tha interviews are of
importance here, the Crown relying on them as showing alleged confessions by
the accused to the crime charged. Those matters take on special sighificance in
a case such as the present one where the Crown has chosen not to call the
complainant to give evidence. From what | was told at the Bar she is out of the

Country.

That is unusuat but not unique; unfortunately it is not unheard of for triais to
take place, for example in murder and rape cases, where obviously no
complainant is available. So it comes back to the basic matter of what evidence
has been called in front of me, the weight | can put on that evidence and whether
that evidence is sufficient to satisfy the requirement of proof, as | have aiready
explained it, that is on the Crown at all times. | have listened carefully to the
submissions of Mr. Tonga for the accused and have considered them with care.

| have heard evidence from 7 prosecution witnesses. Those withesses
included the following:

The complainant’s first cousin, Eliza Ledger, who described on the 26th
November ‘94 going to the Elite Night Club with the complainant. The accused, a
security officer at that Night Club was on the door. The two women returned
home, that is to Eliza Ledger's home at about 2:00 am. Shortly afterwards the
complainant left in a state that can be described as being uninjured or unharmed.
To go, rather imprudently one would have thought given the hour, to see her
boyfriend. | add that she, the complainant, was also known as Babe. Her cousin

“next saw her about 8:00 am when she was injured, with swollen face and mouth
-and barely able to talk whereas before she talked freely and well. The cousin. '

went with her, subsequently, to the po!ice' station, to the hospital and back to the
police station again.

Helena Mafi, a young woman who lives close by the alleged scene of
eventsl, gave evidence. She described being awakened somewhere between
4:00 and 5:00 am by the Compiainant who was crying, whose face was swollen
and who was barely able to speak, who had a laceration to her lips"and a black
eye and with clothing only on the top part of her body. She identified the
Complainant by means of some photographs which | will refer too shortly, but |



have no doubt that those photographs were of the Complainant and the woman

she described is the Complainant. Some clothing was apparently found outside
in the street the next morning by her, Helena Mafi, and others but | based no
reliance on that because those have not been identified as.being the
complainant’'s clothes.

The third witness 1 will refer to is in relation to those photographs of the
complainant which were produced as an exhibit, Exhibit 2, and taken by
Corporal Naeata. The two photographs speak for themselves showing obvious
sweliing on the right side of the cheek and upper lip, and the Corporal herseif
saw injuries including a bruise 1o the forehead, swelling and bruising on the right
cheek and lacerated lips. :

It might be convenient 1o deal with aspects of the injuries at this stage. The
officer-in-charge of the enquiry, whose evidence | will come back to, confirmed
that he saw the complainant as wetll on the 30th of November which was the day
on which the Corporal took the photographs Exhibit 2 that t have referred to. The
officer-in-charge noted bruising and swelling of the right cheek and jaw, a black
eye and a lacerated lip. Some medical examination was carried out that same
day but no evidence was called as to that; but later, an additional medical or
rather dental examination was carried out (on the 8th of December), by the Chief
Dental Officer at Vaiola namely Dr. Tapealava. His evidence, from his

- examinations and x-rays which he had taken showed he found a fracture of the

right lower jaw, the right mandible; that being a recent injury to the complainant
and indicating that some externat force had hit the lower part of her face.

. Grievous harm, as | have said is defined in s.106 sub-section 2. The

Crown has chosen to rely on paragraph (c) of sub-section 2, “any severe wound”,

and point to that severe wound being the broken jaw. | take the view that wound
bears the meaning that it has borne for many a year in this jurisdiction, and in the
common law jurisdictions generally, namely an injury that carries with it the
severance of the continuily of the whole skin. There certainly was such for the
fips, the laceration of the lips, that has been described by a number of withesses;
but there is certainly no evidence to indicate that that was a severe wound. That
broken jaw, on the evidence before me, cannaot fall within the definition of “any
severe wound”. ‘it may be that the Crown is in difficulty on this ingredient and



cannot prove it in my view in any event because they have not called 'the doctor
who could possibly give the appropriate evidence.

It seems to me however that the Crown's evide_nce can establish,. not a
grievous harm but, harm within section 107(2) as it is there defined, and | wili
return to that aspect when | come to consider count 2.

The next evidence from the prosecution | wish to consider is of the two
officers who were involved in the interview of the accused on the 6th December at
11:30 am. That was a question and answer interview of some 39 questions and
answers, conducted after appropriate caution and with each guestion being
signed by the officer asking it and each answer being signed by the accused,

__ after he had given it and after it had been recorded. In addition each page was
R separately signed by the interviewing'officer and the accused and counter-signed
by a second police officer who was present. Those two officers’ evidence also
touched on the accused being charged with rape and assault on the 6th
December at 1:13 pm, and his reply to those charges, which was signed by him.
Later, after further medical or dental reports had been obtained, other charges of
grievous bodily harm and bodily harm (being laid under ss.106 and 107) were
brought and the accused replied to those charges. That was on the 5th January
1995 and his replies were again signed by him.

in addition, the officer-in-charge, that is the interviewing officer, and a
police photographer gave evidence relating‘ to inspection of the scene of this
alleged event and of photographs taken of that scene, which were produced as

-~ Exhibit 4. Three such photographs were produced showing scenes that the
‘*'c')ffi_‘c_:_ersr were directed to. The accused took them from the police station and then
" indicated certain places at the scene itself. Again that was done, as | find, after
appropriate caution. Despite what is said on the outside of the booklet, | find that
those photos were taken, and the inspection at the accused’s direction carried
out, on the 7th of December 1994. That is clear from the evidence of the officer-
in-charge who did not have the accused in his custody until the 6th of December
and the inspection took place the day after, on the 7th. As | have said, that set of
photographs, Exhibit 4 along with the other third set of photos, Exhibii 3 showing
the accused, show on the face of the photo book that they were taken on the 30th
November. | find that date is wrong; it was a mistake, and the most likely



explanation, is that the photographer simply copied down the date from the
outside of Exhibit 2, that was the pholo book of the victim herself. The police
photographer, Officer Taufa, initially in evidence testified that they were taken on
7th December and then when he saw what the booklets said, he said that he took
“his photos on 30th November. Subsequently he changed back to saying 7th
December. When asked by this Court why the date 30th November was shown,
he denied that those captions were in his writing when obviously they were in his
writing. He certainly earned, deservedly, the rough edge of the tongue of this
. Court for trying, to put it bluntly, to tell lies about whose writing it was. He
accepted in the end that it was his, and that a mistake had been made.

I have no doubt, given the presence of other police officers in the Court at

«f"t;he time and given the Crown Counsel conducting this trial, that he w'!H be spoken

(0 as 1o that performance of his yesterday. But none of that, leaves me in any

doubt that these photographs were taken (that is of the accused and of the scene)

on the 7th of December. And the importance of the scene ones were that they
were done at the direction and at the pointing out of the accused.

Vital in terms of proof or otherwise of these charges is the actual interview,
the question and answer interview of the 6th of December, plus to a lesser extent
the replies to the charges. Those documents were all produced in one bundle as
Exhibit 1. The interview process was not challenged in any way by the defence.
None of the officers were challenged (whether they were present on the 6th of
December, or on the 7th of December when the photographs were taken, or on
the additional charging that was on the 5th of January). There was no claim

“mnade, for example, of lengthy or over-bearing questioning, of a wearing down of

! %the will, of any oppression of any sort whether physical.or mental; no complaint of
Cross-exami'nation or of any inducements made or anything of the like nature at
all. There was no complaint about the treatment before the interview and indeed
the first question and answer after caution in that interview reads this way:

‘Q.  Since you've been kept here by the police, is there anything that you
are not satisfied with, with your meals, the way you're being fooked
after? A: |am satisfied with everything.” '



So, it seems to me that, this interview and the record of the interview ig
unchallenged. Indeed Mr. Tonga in submissions, in answer to me, said he did
not dispute any of it. 1t has long been established in the United Kingdom, and

followed in Australia and in New Zealand, that a confession in itself may be

sufficient evidence to justify conviction. And indeed held to be sufficient even if

that confession is retracted by the accused on oath (which has not happened

here) and there is no other evidence at all of the commission of the offence. For
some time juries in those jurisdictions I have mentioned, have been toid that they
may convict of any crime (including the most serious of all, murder) on a

“confession alone provided that that is free and voluntary, direct and positive, and

properly proved.

in referring to these matters of law | am referring to the authorities in, and
taking the propositions from, a New Zealand text, Adams on Criminal Law,
Volume 2, pages 2.22 and 2.23. And | remind myseif of the stringent test that
Courts are enjoined to apply in such a situation which is namely this:

That where effectively, “the only evidence is of something the accused
has said, that something must be convincingly proved and it itself must

be cogent and satisfactory evidence.”

In judge and jury cases, judges are told that they should consider the reliability of
the confession anxiously before deciding whether the case should go to the jury.
| bear those cautionary words in mind but [ go on to say, (i) given what | have
heard; (ii) given the lack of chailenge,; (iii) given the care with which the questions
and answers were recorded and signed, (iv) together with features such as a tack

. of gross—examinaticjn in the type of questions that were put in the interview; (v)

plus the statements in reply to the charges on two distinctly separate days over a
month apart; (vi) plus the directions and pointing out by the accused on a
separate day when the photographs were taken; that all of those matters, and all
the other matters which | have already mentioned in relation to the interview, lead
me to the conclusion that the statements of the accused in interview and
subsequently have indeed being satisfactorily proved, convingingly proved, and
are “cogent and satisfactory evidence”. The burden and standard of proof are
clearly in my mind at all times but especially here, when the prosecution must of
necessity rely on the confession to prove the crime of rape in particular.
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S0, | have approached the interview and its reliability or otherwise very
anxiously and very cautiously. If this were a jury case then | have no doubt in my '
mind, given the circumstances outlined and the evidence, that | would let the case
go to the jury. Andigo on to say, as | will find, that the confession in my view can
be relied on; it has real probative value and worth and weight. And there are
indications from other evidence, outside of the confession, which support it.

 turn to the question and answer interview itself. It staris, as | say, with the
caution. Question 1, | have aiready commented on and | move to questions 4 to

6.
“*Q4. Do you femember why | arrested you? A. Yes.
Q5. Why were you arrested? A. For rape.
Q6. Do you know who you raped? A: A girl called Babe."
| comment thére that clearly sets out that he had knowledge that the

allegation was rape. And the reference to the girl called Babe is confirmed by the
cousin’s evidence as to the complainant being known by that name. Questions 8

and 9.

“Q.8 Do you know this girl Babe? A: | know her by face from my work but
"] am not sure if she knows me.

Q.9 Where do you work? A: A security man at the Elite Night Club.”

Those matters were confirmed by evidence from the cousin; she talked of
knowing the accused by sight as a security man at the Elite Night Ciub.

“Q.11 The rape that you mentioned of Babe when did it happen? A: Last
Tuesday night after 4:00 am.

Q.12. Where did it happen? A: At Ngele'ia.”



| comment again,'that evidence or those answers are confirmatory of the
evidence given hy the neighboir Helena Mafi. She was awakened by a
distressed complainant somewhere between 4:00 and 5:00 am.

“Q.13 Exactly where did it happen and whose place? A: Beside the road
near some containers closed to Solo Tohi's allotment.

Again, | comment: matters that were confirmed by the photographs and by
what the neighbour had said. Then the vital questions and answers.

"Q.14 How did you get to that place?’ And the answer which is all
important. “A: We were riding on a bicycle and when we got to the

containers | had thoughts about her, so { then steered the

' (_ bicycle straight on to the containers, and the girl's side of her

forehead hit the container. The girl fell down. | got off and raped

her. As lfinished I noticed that she had recovered consciousness

and as she would recognise me, | thought that I'd punch her

again and make her lose consciousness. | punched her on her

chest but she did not go unconscious, she was groaning there.

| picked up my bicycle, she got up and ran on.”

That answer does not raise any question of consent or belief in consent
and talks quite clearly of an event which he, the accused himself, properly
described as rape. It is clear from the next questions and answers that the
complainant was on the accused’s bike trying to get a lift to her boyiriend’s, an act

( of some folly as { have already commented on.

| go on to question 22,

“Q.22 Did you at any time ask Babe 1o have sexual intercourse with you?
A Yes.

Q.23 Was there any answer from Babe? A: She asked me to take her to

her boyfriend’'s house. When we got to Tupoulghi Road near Teti
Helu's place she told me to turn back because we have gone past

10



the turn to her friend’s home. When we got 1o the road turning
between Tevita Moala's and Siaosi Moengangongo’s place

we turned there and it was dark. And then | thought of doing it to her
before we got o the place where | was taking her to.

Q. On your answer No.14 you said that you wanted to punch her to make
her lose consciousness. A: Yes, | wanted her to be unconscious
so that | could run away.”

| comment there, that those answers show quite‘ clearly, his intention, his
thoughts and his actions and demonstrate his attitude towards the complainant.

“Q.29 Was it between two containers or a fence that the rape took place?
A: Between two containers.”

There was some evidence from the neighbour about finding some clothing |

in that area the next day; but perhaps more significantly that is the place that he
pointed out to the police the next day and which photographs were taken of.

| continue, .
(.30 Who took off Babe's trousers? A: She did.

Q.31 You said that Babe fell unconscious and when she came to, you
already had had sex with her. How did she take off her trousers?

A: Yes, it was me who took one leg out only and | had sex.”

An answer or answers that seemed to indicate that the complainant was
unconscious and certainly that she was not consenting or in a state to consent.

"Q.32 When you said that you raped or had sexual intercourse with Babe,
did your penis penetrate into her vagina? A: Yes.

Q. Did you copulate with her when your penis entered her? A: Yes.

Q. Forhowlong? A: 2or 3 minutes.”

11



Then moving on to guestion 38.

Q.38 When you had sex with her, did you ejaculate? A: Yes Orgasm all
inside her. ' '

Questions and answers, particularly answers, which show or demonstrate
to me, prove o me, that there was a full penetration. And then the final question
and answer | will refer to 39.

“Q.39 Did you know or not whether Babe consented to what you did to
her? A: I know that she did not consent and to make it worse, |
assaulted her."

The clearest possible admissions of sexual intercourse in my view are
contained in those answers, and of full sexual intercourse with penetration of the
vagina of the complainant by the accused's penis. That sexual intercourse
without her consent, she possibly been unconscious with no question of the
accused believing that she was consenrling, let alone any possible question of
reasonable belief, in the circumstances, that she might be consenting. It is
ridiculous to suggest such a possibility given the description the accused himself
gave to the police officers. |

Ridiculous. also to suggest given for example, his actions thereafter. As -
soon as he realised that she might be regaining consciousness and that she

.. might recognise him, he tries to knock her out so she could not identify him.

| find | can rely on the record of interview, the questions and answers.

| find it to be a true account and a confession in all senses of the word. It
has very considerable probative value and worth indeed. Answer 39, | find puts
any question of co'nsent, or rather lack of consent or atternatively a belief in
consent, beyond any doubt at all. There was no consent, there was no belief in
consent-and | find the charge, count 1, proved beyond reasonable doubt.

12



~_ltseems to me in the circumstances as described in the confession that
either or both paragraphs {(a) and (b) of sub-section 1 of 118 applied. That is, i
was against her will or she was in a state of insensibility, and that the accused, |
find proved, knew that that was the position.

| find all the elements of rape as contained within section 118 made out
beyond reasonable doubt and that nolwithstanding the cautions which | gave
myself earlier on in this judgment.

Perhaps | can add to that, the fact that when the accused was charged with

.rape and assault on the 6th of December, the accused's reply is not insignificant.

The two charges, but especially the rape were put to him in full and his reply was

“yes, | committed the crime”. And, as I have already said, in addition, the next day
he pointed out the areas where this event had taken piace.

| turn to the second count, that is the count of grievous bodily harm. | do not
find that as clear cut and nor do | find it as clear cut even if | were to amend it to
the lesser charge, which is inciuded, that is the bodily harm charge. Itis clear that
the complainant suffered a broken jaw and other injuries and | can infer from all
the evidence | heard (and it would be a rational and proper conclusion, sufficient
to allow proof beyond reasonable doubt) that those injuries occurred at some
'stage during this evening, after the complainant left her cousin and before she
went to the neighbouring place where she awakened the other young woman.

Leaving aside then the issue of whether this was grievous bodily harm or
just bodily harm, | turn to the real issue that is inherent in both the two charges
under ss.106 and 107, namely proof of wilfully and without lawful justification
causing the harm. | have already read out the significant question and answer
from the interview No.14, where the accused described riding his cycle straight in
to the conlainers and the gitl's side of her forehead hitting the container.

On that account, and that is the only account because the Crown is forced
to rely on the confession, can it be said to be proved that the accused wilfully and
without lawful justification caused the harm? That is intentionally, riding into the
container with the intent that the complainant would thereby be injured. | could
not find, whether under ss.106 or 107, that element proved beyond reasonable

13



doubt based on that question and answer in that interview. The Crown as |
understand it however rely, over and above that question and answer, on what
was said by the accused on the 5th of January 1995 when he was charged with
charges under 106 and 107. There, as | understand it, he said this in answer
“yes, | did hit her. The seriousness of that will be finalised in the doclor's opinion
after examining the girl. | think this happened while we were still on the bike and |
pushed the girl's head with my hand against the container on the right. | did not
mean for it, to be this serious, this was before we had sex.” | stress the words, I
think this happened” which are used in that answer. In my view that answer does
not do away with the doubt which | have already expressed in relation to this
charge. | cannot, on the evidence, find proved an intentional causing of harm and
| have doubts in relation to whether the harm that has been proved could have
been caused in the collision of that bike with the container, rather than a blow
from the accused to the complainant.

I accept that it seems he deliberately rode into the container really to make
her fall off, so that he could then try to have his way with her. But | do not, and
cannot, find it proved that he did that deliberately to knock her out and injuré her,
as it were, so that he could then have sex with her. :

So whe_ther i deal with the matter under $s5.106 or 107 | have reached the

same conclusion that the Crown cannot prove either of those charges, one

necessarily contained within the other, beyond reasonable doubt. Nor do | find it
appropriate that | should contempiate amending to a simple common assault. |
have reservations in any event, as | have previously expressed, whether a charge
of common assault, being a summary offence, is applicable or appropriate in this
Court.

The accused's statement leaves me in a state of some equivocallity. He
must be given the benefit of the doubt. That count will be dismissed; he will be
found not guilty of it. There is, of course, quite clearly a subsequent assauit, that
is after the rape when he tried to knock her out again, but that is not and never
has been (in this Court) the subject of a count. '

14



The accused will stand up please, and go into the dock!

On count 1, the count of rape, 1 find you guilty. :
On count 2, the count of grievous bodily harm, I find you not guilty.

NUKU’ALOFA, February 13th, 1996. (CHIEF JUSTICE)
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