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SUrWE~!E COW!T OF TONGA No. 11,1/91 , 
FAi'lILY ..lUI{ r~:JlICTJ()N 

l.;i:!d\!~U ~_;l;l-;tl;\ Cl~.~.:..l..:!J..~.!..s2.!L~.'..C) ·-vcrl·.;~J:'j-'· LI·:~·aELl l·'A'J'AFEBI or 

,; U G A H <'ll.~':'.!!.() II d C! 1.IJ) 

DALGEl'Y J 

Nr. Appleby for the ,Petifioner 

~Jr. Tu'ivai for the Respol1dent 

" Trial 18th. 19th, and 20th October 1993 

26th October 1993 

JUDGMENT 

On 19th January 1993 ,Eiftet a six day Triql. I div6i'c~d the 

Respondent from' th~ Petitioner on the ground of her adultery with 

,,' an?ll1ier man; awarde:d tile Respondent custody of her two children 
;.~ ...::; :-

by the PetitioiJer; ord'ered that the Petitioner enjoy regular 

residential acces's to these children; and required the Petitioner 

to aliment each 'thUd ,]:t the 'rate of 125 pa 'anga per month. Some 

nine mohths later 0'n29t!1 September 1993 the Petitioner applied 

to the Court t()· var'y tlrat Order by awarding him custody instead 

r 
I 

of the Re~pondent. A tri~l was fixed on custody alone. There 
I 

remains other matters ()f dispute such as Access, unpaid' maintenanc~., 
future maintenanc'e bnd'a daim by the Respondent for Damages which 

:: ::~ j.': _> :: l".' . 

will be considere.di~," :~'l1other Hearing fixed for 1st t!ovembet 1993. 

2 The grounds up or) '\,h!ic:lj,,:,he Petitioner's Application were made were 
;. i: ,: .. ·:.·1,' 

fivefold, namelythbt,:!. 

(ONE) the 'Peti'ti~rter has now re-married and he and his new 

wife larefabi'e to care ful.1-tiine for the cliildren: 
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(,nm 

" 

t.he c:hi'ldren are J.ivlllg ill nil uilsatis[actol'y o.lHl d"amagi g 

pJI),si'cn.1. alld clUol.ionnl (~nv:ll'OillnCI(t, \)'itll tile Hespo~ident: 

d cll~;Lo.dj.Ull bt.THUSt~' she oid:y' ~,<J'-61:~- lli(~ elder child }{ebec a 

to ""c!too], Lor t, days ill t!te first term of 1993: 

on 18th September 1993 the llespondent refused the 

Petitioner access to the children: and, 

I 
the younger child Tanya has been diagnosed as having I 
a cont",gi?us:,dise"se and tI;\EC I'etitioner has. been refuse~ 

access to obtain medical treatment for her.. I.. 

3 It is undisputed that Ui.e Petitioner has re-married since the date 

4 

on his diyorce ffom:theRespondent. On 17th Apdl1'99iJ here~nlarried 

II.oan~ SekeSi .. or~\'g"ria twentY-fouryea~old accounts clerk. 

'!'he§. arillw~'ppuJiJj:'lT~0~~! a'nd both have .beeI16~dtigiot the 
, ' " - - - , " '. , ' ' I 

· PetitiOhef"s two.f~In~le :ichildren Rebecca ~\itatehi born 9th January 
!. J • 

· 1987 ElndItngeliria,'i'ariya!Sugar born 6th Febt'uarY 1989 on a reglJ lar 
" "', - ,,:' 

basis ftonfthe dIn'''' Of tiheir marriage. 'Ioana satisfied me that 

she genuil\e Wish~~: to care full-time for Rebecca and Tanya were 

their custody to be awarded to the Petitioner. She is prepared 

to give up working to do' so. I consider that she is well able to 

look after children. S~e has established a very close bond with 

Rebecca of whom she is inordinately fond and i-s prepared to lavish 

the same love and affec60n on Tanya \~ere she given' an opportunity 
• ; -' '. 1". 

to do so. She is pr$paI'ed to treat these children as her own. " .: I,' ' I., 
I. be1teveshe w~tlld .nI\c;onsj,der that she is likely to be an 

excel1~nt 'jimothet~li t~t~ese children. Her marriage to 1:h$ Petition r 

is obVious1y a ~.~l~"~ri'fl'Eac tor if, bu t . only it;.Hiere ~h1 i::ir&ilni

stanceS ofa mat~r~aKhJJilre ~hich warrant the Respondeht being 

regrlrdeda§ no i6:hke~ a,.·,'fit and proper. custodial! of h~r two' 
, "i .. 

daughters;'. i: .l !t 

: ;-,::!: ;:' 
· Since the divorc~'ihuiih aiS changed concerning the children. They 

: 1 '~" i,;.~ 

started off by co~inil fo'r weekend access with the Petitioner, 

arriving Ftidaye'ven:tng and returning Monday morning. The Respon-
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denl: staled in ev:iri!'!!"" thnt the 

t he Hcc'l~ I SOItl(;l.i.luet·; tlie ch.u dren 

Til ~~.> '·,'Ul! 1 d hHV<"~ k .. 'uJ .LIl 1.1.1 nl:clJL 

LlJe COUl i... Shu HeVel: c11tl. 

I ... -1 ...... 

ac::ce~.n1 freqllently extended into I 
"" r 

not heing r('turned until Thursclayj 
i 

b:r(',)(~h of tlJ{~ 1"ICC('DA order nnd .1 S I 

d cUllccl·lJvd i !v(_JI(~r to :\."L:t"li..Jl~. l.u I 
lJCVCl: ,s,.d.Ll ;'i!lylllillg about: t.hi~; Ilnt:Ll 

after the; present Applicatiollhnu iJeen fLl"cl. I cannot accept I 

her evidence in thisre.gnnl as truthful or reliable. 

2. From weekehdsonly, i;ire.Ntitfoner acquired~ir~Ja} full~tirne care 

and' c:dntlfCil Cif di~df/:t'ld~~n aftertlieb:~;i,i)g~;h'{i;t~4i\~th~g~." 
..... ' He\;i~x~ ... ~'iJ~i·· ·t~:',f~i~:~€~.~nt, ,,~~~dliill1;S~~,~;;l~~i$¥~p't.f}E!',~h·¥~df¥fj. 

6 

a statement of intent ,s~le repeated in' Sejltember of this year (priOr n 

" ,", ,1,,"o.Hoo), ", 'u k~, ,",0. '0' '" 1." S""mboc "-'?hj' 
to regularise the position "ith the present Application. On the 

other hand the Respondent would have me believe that she never 

consented to him keep{n~,. the children and that: he kePt. theJl) from. I 
her agaf,{st her will. Yet she did nothing to remedy that situatio$. , , 
In particular. she made, ,ro application to the Court for their retUj1n __ 

In these circumstances' I have no reason to disbelieve the 

PetitibnE;r 's. evidente. That of the Respondent I rej ect as untrue. 

~.~.~.::~s;~it;:l~:~;tr:h~~e:~:;i~::r ;:w e:.i.::n::k~;:t.~.~~e:;;;s:~:;:n:~r' .. [ 
a yac:at:r;ori m Europ~i t.<rme",t· tpeu paternl!lgtafl(kpar",'~t",<Wrp bv 

,:. ,'. . .. '.'.'.' .) .. , .::;: ./:, : .. ,:. ·.<L ' .. <;:<:,L> .. ~.' .,' .;.' , .. .!' .':. : ..... <~.>:';:::'.i;;.'·r;.;:;~>;.;:;~(':.:;:>.>: ./.;:\,:. ~>.:~<·>:·h/ .. >, :. 
in. Sweeden; T~eYle(ti'qn 4th Hay and ~eturh;(!~;~8m':f9~r.III~~~hs .. 

i~ tei> . 6rt+tt h S~jlt ~,.n.~~.~,~:J'a mon til la t ed ile~~'A~·~tgax'0r#~tn'Wt.beirt· 
adlllin±st~ted tbtan~~i!h S"eeden(a JJiat{:ei wi{fchl shaff retl.tril 

to l£ite,!) . T"c\w~e~s' 1!~ter' slierelflove'~b()thchildrenfrofuthe . .....•. .• 'JL"i," " '. ." ..... . . ..• . •.•..... 
Petitioner buth1~ w~s~ble to recover care and control of Rebecca 

soon a£t~r»lard~+T~Jj'Y~She kept. Thereafter he came to Court "iti 

the present ApplicaUoJi • 
.. it L .J. 

: .... 1: I 

A considerable probiertriin this case "as the evidence of the I ••• ,. I 

I 
Respondent which in' many material respects was factually diametri-: 

: 
cally opposed to that qf the Petitioner. She had no supporting I 

witnesses. Much of' he~evidence was a tissue of lies and I have I 
. alreadyhignliglrted te~tain .areas where I disbelieved her and I·' 
acteptectflre t+~'~.}III~rr:.t?fi:hepetitioner •• 1 •. s. ~~~t.do i;fit\ same wire 
considering Reb'~¢cairs"s2hooliilg and Tanya's 'lrealth .···6v~falrthoug 

, ·i·t:ji · 
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J lIn,IS'o' sny thnt· T f(lund hf->r c,,:idC'llcc; uncoI!\'i.Jlci.ng, unreliable 

devoi.d of thr . rtIUJ'. EveIl OIl sir'!ple ll1<.lttet·f~ she \</ofllcf attempt: ·0 

lI:.i.f~lc~;J(! t 11(: Conrl·. F(;!;·· ("";:-!mpl(·~ she f:t.ntl.~fr. t.'hilL r:he Tl'p'ver COH3eJ ted 

:[1':0)1IJ:;), ~:.it:h (:cq]"j('~·; 1< thl' ppplic;.t!;i:oll.':(Lhc:rcfo1: which COUlH~el . or 

UI:e J\:<l'.J.t.iOl'1:0l" hud lJtJd fax(!'d {l'()l!l 'tile" ~i\,;r~~u:i.sll f.HIlUaSS)T at Hellil gton r 

N6\,r Ik6l~nHl- ':'siYe [lS muc.h i.1S .~aid 'tl:lai:,' ':K~i,":!·~':it~i1'fi.turci". ,:"as a forge'!, 

(.~::ee' Prb~duct·i('H,~.s "8 and ~I). They ·c.(~rLai"l'dy ,sce)lI :::;imilar to her 

signature on [] rental agl-ceillellt (Production 10). Anyho" I 

the l'eitioner' s ev1tlGllC'e. ",hich "as that the Hespondcllt had 

Lelie,ved 
I 

, Id s).gne, 

these passport "pplicaL:i.QllS ill his presence. lie iuentified the i 
signature as hen;. Even i,·hen staring her in the face she refuse~ 

i 
to recognise t.ho truth Rnd persisted in her dCllial thnt she had i 

I 
ever signed these docullients. The divorce in this case "as Littetly 

contested and neither side has forgiven the other. With time subh 

bitterness usually· passes. or at least receues. but in this case 

the preferred gamibit'is continual guerilla "arfare. As betlleen 
. " , ' ", ,I 

::~ t~:!I::i ~~d v:;,~~~~:::~e t~ :::r~:~I::D.U.~tn.~'~l·.",:t:.r~oe' ..•.. c ... ~o .. I:m'.~e1.Os::t·. eh:e:,e cctOO"'~I,ll:C' ~el c
r

:
n

h

[. 
I:l\Hr~#nh~~si ii>a"inatter for them u 

of the:'t~urt'if s~ch;c:onduct affects· th'€! children. In some co un ries 

in the t6fum\)il'weal:~hjserious corlsiddfadon"ciuld havebe'ein gi yen I 
before no" by the'"elfare authorities to taking the children int? 

care and fostering them out on a temporary basis "hile the paren~s 
I 

were counselled ae; t~ the conduct expected of responsible parenti'. 

Children are .Ilot: to ~e used as a weapon ineaJ.el.'nY,elaldtaU. rlyt dfaicStpuotetll! er. ~ll see 
parents in this' case must understand that \"I 

the day might com;' when this Court has to decide "hether or not I' 

it is in the best' :lllt'erests of either parent to care for Rebecca 

I •. and Tanya. I am~ilhng to 
: ,.' ,~:: " '.',',: :i: " 

Respondimt' s corid~ct,iin this reganl is particularly .di'ltressing. 

give them one last chance. The 

She st<i'ted tothei'Gu~iidian ad Litem 
.' ',';' :" "k:,:':,:,,')(·,'!.·. 

thai: the Prime teascin she di, 

th'eir father washerbe1.ief tha n.ot wiS~the 'chiltlrel) to be with 
I, ::-,::, :,V ·:,';:f:,~r:i:: 

they "ete at' sOineYi:'is)< of sexual abuse. This.; al1\"gation she fou ded 

upon Olr~all~gea lri~~;clent in their married 

claimsJ\er husban~ lIe'came sexually aroused 
, ~t. 

Playing' nak~d;t\)gether. 
, :: 

girls 

Hfe together .when shl at the sight of the two 

She made no such complaint in the 
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·' 
di \,01-'-'('. E1~tioll ",hell custody \/[]s being considered. She a11ol<1'.d 

r0sidC'ntial ,,:. C(','iS hetween .. hH1UElry rilld April of this year ",itho, t 

pro!:(-';t; wdl :;hl' d.id no!; O!JjL'C.t.: tn thl! Ppl::i.t..i.ol1l'J." hnving sale chntrol 
! 

{)\'( (' ;;ut 11 (:'!i t.' (;-; \,", ! 0,' jiil};::i. lJ.L i.ll •. ' t:1J;';L] ;.i)~; r:L\'("! lllouth~:;. llW Guhrdian 
I 

i!J il(':' repuf~,: :;;",1 Lc.',<.; l-lIal: (;ll~ I/\·:u:; ,j.",d.'hec .skepLical about this i 

aUe"!::IUoil [0)' iL \<OlIle! ""em inexcusoble !lot: t.o have mentioned tlt 
cfJrliqr if slIt, i'/(),3 gr.;Jlui.neJY cOIlGernc'd fbi iwt dallghter"s safet .. If 

']'hck~$jlondelJtclGiliied to liave rOrgot,t~Ll:rl,i •. S}Il.C'~de~tunUl nor,' 

but; quite frallkltilh~lt is,IlOt the sC)J."t'9f}I}.i.I1~al"Qther easily. 

forgets. ' I regardl thi~ a11egatiol\ as ~.hiat~ritHe 1ntej;c!ed solely 

l:e) try and bla(Ckcenti'e Petitioner' ~ cllarh,c:t'eFJ91l11 father •.... It iJ 

.· .• ·· •• :~t~:l~~a:~ •. ,~.~r!~~~t~J;,.·;~ .. ··~::·~.~~.~.:hts't:{~rh~~a~~:t~!.:iet~:~:~:1:nt IS 

, ;,:, ' ~. ",-' 
"heti6ti '(Convenient then fabricate. In ,A;:;6pilli±6nt:hi.si~a woma 

\<hoiJpredi~;~~~dt6 lie whenever it suits her , even about the 

welfare of her 'child~en. 
I 
I 
I 

7 Earlier this year ~len·th~ Petitioner llad tile girls for week-en~ 

residential access he sta ted in evidence that they were always ~n 
an unhealtijy conditi9n when they came to him on Friday not hav1i.lg 

bathed since he retutned them to their mother on Monday and, th4t 

their hair wasinfes'¢ed with lice. When the Resporident gave evill"ence 
, .,,-.: ',""11, ' . 

slle MaWe a siJi1i;larallegation against .him. I believed' the Petit· Oner 
", :,', .,,' _ i:,"',\"·i', " : _ . 

and re'fused to believe the Responden·t. She obviously «as' not ca ing 

for th~m properl~b~iriween January and Apdl 1993. 
":'<-
,; -'I' -'/:;::;\' !,,:_,_' , . 

~ik~e~h~ diy~f<::d bg~hPatties have m~I'~({k6in~. each :i.~~d6:inipor ry 
::,-,:,! _.,,>::;J,:;,' ,)" "-,~ :._\,=-:<_:)'_: " -,-:_,: - :-:". :"\:'~'-"\·:":':-:::<'-'·:--'-_---i- -':', ',,;',/'-,',,_":'::: 

.a:c;QoinliJiD~a tiort';!'IE/ t~~ia 11 Y , .... there ~s'lit: t.l~t:or eh"sebt!!t\Veeil' the 
" -,'::,':,"", :: -'":,:1" .... _, ,:" ,', , ,:._ "',:_" i-!. , __ ', I"';,:': <.:_1:' _ '_," ~~' , :" '-:,-_" ',-:': "'~:-,; >"':>"-: '_'_:':_"::~<' ,,_ ' '1;'_'_,'-',': ': ,,': ',':' ~'_'_ ",<' ",: 

. The Pe~!ttion$!d{~\i'/;eiiEit certainlYhasih~b~ttE!r prospects ~ He 

presently li~e'~[ ~iith his in-laws where the girls would have a ro m 

to themseives" ha~ b~en given a piece of land by his father-in-Ifw 

upon I<hich to 'b~ild:, house and has had discussions about wha,t ht 

plans to build., He is no\V considering tile financing thereof. HI' .. . I 
has reasonably }'Iell, paid employment and ought to be able to secu~e 

the necessary fundingl. The .Respondent no~ lives with her sister I 
I 

at the Police Training School, where Tanya sleeps in the same be1 

as h~r mother.. . If Td~ya and Rebecca' \Vere both with their mother 
, i" 

a11 thtEie would: r~quife to! share the same oed or one or them wou d 
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9, 

,.,.':<,." 

i.' 
require to sleep on th" floor 0" elsewhere tli the house with l~ave 

df afl,ember the extended family. The/lespondent is unE'mplo 

aJlJlpa:i:'s to have 110 jfJIJIJ~dial:C' p]HllF; to seck: c':nployment and is keen 

j'r) JH!l·.'.tJr'~ ;:,"r:,:'"!:;;":;_('w:iLi;; \;:itll ~I (:(',J.'IJ;.:ill )·i..'~·,;"Ltk·IJL .iJI .F.Lji. 

Hlet: yc.:,(:clltJy Clrld H(!'u]d .li."t~ t:o lllnrry. Ht(:j,':j'- an unknO\Ul 

to th'"' Court:. the t,.,o of theil' )Hlve not JilO\,'n each other ,long. deed 

she dO'i':~3 not eye'n; lc'q'OWll' hJ.s surrif.fmJ:~~~'.· ':td:j:i,-:.:·whElt it is· wor'~h- he h s 

hot yft pro/iosed"u,arrlageto her. Xtg~~br{~an be silia that er 

futtire prospects are unclear. She certainly has no proposals th 
, , I 

build a house nor 'any intentIon of returning to the house she u~ed 
I 

to occupy "ith the children from ",hici) she reflloved herself solely 

(soflletimes with the children) ~ut because she "as there on his olm , " ' ! 
her extended family. missed the company of members of , 

II 

Prio,r to the divorce the Respondent had been fairly lax attendidg 

to ReIJto\cca' s schoo~l.ng although matters did improve as the Hear [~g 
date approached ;a:rnatter I comme[1ted on in my Jlldgment dated 

19th January i 993 af, p,;,ge 5 where I remarked -

"In the p,ast the Respondent has not taken cate td 

ensurethia1:'(Rebecca) attended school regularly • 
. : .... :' - ,,;- ,:/ :,:'::" ',:,'-1:' " (_'"" _ '_ _ ' _: _ , ,,' 

There, Ha,sbe~n a material. ¢harig'~ fpr the bettei' 

in tl'ds reg!a~d in recent months,Ifflieh is just as 
:-"":"):\- Y. \j> . - -"' ' , 

Ifell' otherwise the Respondent's case for custody 

would'Have ,Deen seriously ",eakened." 

In the months of rlatch and April 1993, the Respondent reverted tb 

form. Out of 20 possible attendance in March Rebecca attendeds~hool 
on 6 days only, a 70 yer centum non-attendance record: in April i 
she attended on, 0[,1y3 out of 16 possible days, an 82 per centum! 

record of absences. 'To the Guardian the Respondent explained thse 

absences as due to ~e'rsistent ill~health, but in Court she claim Ii 

tnat, most of' the 'daY~ the children missedschbol they "ere with 
',_, <.J';; 

the:i.r father who ljaa'laugmeh ted the week-end a,ccess into the scho I 
I _,or 

week. Ihave<alteadYi said that I did not believe the Petitioner 

kept the chil,df~t)::du#ng the Vleek (at 1eastnot prior to his lea ing 
. : .. <,-, ,;.-. _.;" _ .~ j.,_, , ,'<';;'>J.>..L'/:,:ii.it{ " '. __ ,', ,','_ ',_ ': 
fbi:' EUFppe il'\iElarJ:y;~ay 1993). The Respond'ent'searlieralte,rna ,i ve 

~xJlah~t;ibnt& ~~~'btiardian thatthechlild,Rebec:ca wastt~qllentl 
ill isri()mo;~ ;th~n::~;'figment of thilnidther 's imagination 'Rebeoca 

"'" "ot ill 'h~~ JiH;l he, 'ache: "' ,eek-."d.. She _ h;'''h, I 
, 

, ' 



• 
,,·hen she attended school according to the class teacher Mrs Tu 

The I!espondeJ; .. fnil cd to proll1lce Dlly mecl:i.cnl eV'j,dellce, such as 

cC'rt"i riCHter to t!re nchoo.I. 8uUwrit:i c:!S to expln:l.ll Rellccca t8 nb 

wlIi !.fley H(:('JiI to J':.tv(' L~'!(::ll 1.·CIl1i.LI·k~) ld Y lux ill fo) lo\~illg lip ldmt (was 

Oll WI)' vi(~\~ llll 2\'.' f lJJ. nLtellciance rec_on'l. The cJd.ld was never talken 

to s"c a. Doc 1:01' [Icconii.ng to the ltesjlOJ.,uent but t~e~ted at homel. 

by lwr \<Ilth \\"'hal: sJ!(~ \\'<J::'~ want to uescr:.tl.H.~ as tradltl0nal medicine. 

She had to say th:i.G for there was nothing else credible she cou .d 

have$aid. 1111at she said I do not believe, .This ch:i.ld appears 

te hitve been . ashJ~lth\~ as.the next ~n~I~iJj fMe persOad'ed that 

,.,there is any jUst~.tic:ati.on.f 01' her.fa:i.,·1i1f~;·;t:~'~t':t~~dsciAo()1 reg 

.l;'r1y. I a~, "~j,:l,u,SW~htiYJqtc:ed t~th~5~.hfi,~~:Lo~,t:h<it tlleRe~p 
deilt jirst cannot ~i{tfusted to ensure2h~I±Ef{ii. chi.ld recei"-es a 

, .,'. , 

prOpel' and regulat'~duc:ation. 'This;wouldilappen I-iere she with 

fatftd:; Y" 

10 Rebecca in fact is i)'ow living with the Petitioner and 'Ioana, an 

is contented in thefr company. She is a happy child, obviously 

well c~ted for. 

n-

er 

When in Sweeden this Summer with her father, the younger child j:anya 

was disgnosEid as suffering from Shigellosis which required trea ment 

there. I he'ard evtgence fro'mDr Nacdonald that this was a para. !i;tic 

diseas'e of th~:int~';tine., endemic in Tonga, the ba~teria qeing 

spreaclby oral..lfcica'~t route, The onset of thedi.~;"as;'cCln be 

mitigated byerih~fi~~tstandards of, hygehe.i:f\ its mildest form 
. ',- ' ' .. _ ,": 1 ::.'>'" , . . .- " -; _ . '_ ", - ,.' ," " 

th.e disease <:;<ll\s~'si!i;,~omache cramp and ,."suits' indiahorrea:: at i s 

lli6fe vtt'U1eli~~I::~~r~~loPs'intodYS~ntrY;~otn~t:i;ne~fattiJ.C It rna 
y :'~'-'!, :',j ,:Ir/~'i:~;;i':, . .' :, '"',' ," ,'" :, _, ::i" :,,' _,' " ____ :.: 

He' cUf~d bYBr :,!l:rgil4'spectrum antibiotic taken' over .a. period of 1 

d!iyshht ~eV¥~~lW~~:d1 tests (j, 1 e'vrHy t ~()~iiel<s) ai'~ required 

thereafter f~Z;'1t~i§Sil'hg to ascertain whether the patient is diseare 

free. The perlr;t:i.6ri"'r;; gave evidence that the information he recet ved' 

in Sweeden wa:<l!th~t"£hese tests indicated Tanya was still positiVe. , " ' I 
He is keen for furthElr tests to be made in Tonga bu t the Responden t 

refuses to co-opera'te. She just cannot accept that Tanya is inf~cted 
in this way •. She'.:i.~ 'putting her child at risk just because she [. 

will not believe ~h~t the Petitioner is telling her. Further eatIy 

'0."'" .. <o"h", 'rd "om;'" • .,,,,,1 .d.t" .~, bo 'Olltd' 

I. " 

~ :. 
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I have no confidence thnt the Respolldent i,;ll seek proper 

or [61.1.0\1 flny prescribed course of: trcatmcrtt. 

tog<'tiler. lJoI,'everl alii not s'ltis£tcd,lilliH: the mot.her i S influen e 

OIl thH; child is all:og"Lher a healthj'6ne. Tanya used tOd:lsplby 

a friendly' [cleo to the 'vorld but now'rulls and hides whenever an~one 
cnlls at the Respondent's home. She did this I1hen the Guardian I 
arrived ostensibly because she thought the Guardian l1as there, to 

i 
remove her; The Guard'ian is a kindly lady and 110uld not I belitve 

have given her this impression. The change in the child's atti, ude 

I am satisfi~d",?r:: ,~~e ~vidence, is the deliberate handil10rk ofl 

the Respondent. It \1as mischief on her part to lead,Tanya to believe 

that someon'", \1ould come to remove her and that the child, shouldl , 

be \1ary not onlY; of strangers, bu t of her father as \1ell. I dO[ 

not atcept ,that J';e !father has ever' done anything, toa.lienate h' s 

young~r dau~:ht)eh~ll1e mother's conduct in tlii~ respett is quit 

, repre[.ensi bIe ~n~:I:,~rtainlY not in the best: interest; of the ch; Id. 
, 

i· 

Th'e one redi!Ei'rt1:i.n'g f~ature in the Respondent's evidence is that he 

considered ~h'i:tt ;both girls should be brought up together. The 

~etit±bner ",an:ts1 this as \1ell. I agree. It is natural for chil dren 

to be btought~p to~ether and the Courts \1ill invariably preferi 

, this unless th'ereade conipelling reasons for splitting the fami~y 
.,' :"., { I 

I<hich., in thl's' case) there arc 'not. The more especially Shouldl 

the children be ke'pt together in this instance as that is apparently 

\1hat they 1<9lild ;pre£er. Each misses the company of the other. i 
I l 

I have seen them t'o,gether, conversing and playing, and fully enf oy-

ing , each ot~e,r,'s:,7ranY . , r 
Inth''!\1hOle'i:'ir~uIll~tanCE!s of this case lam persuadeq that it n.s 

ill the Chil:~',~Wn ii~:~~st interests to vary the exist:l.ngcustody 
!,', -:!, !:.-:,'.;.I,',"::\. . .-

arrallgement$',~bcti:'doJa\1ardth"'ir custody to the Petitioner. I 
; , _;:: "'" i '''!; _~ -, ~I 

hllve,llot li~'h:t1iyi dq~e to this conclusion but the disruption to 

::::::::!E:h1t~:::;~:::~::1:::::::::;~:h::::~:::C" 
I believe sI;!e will: ,~eadi1y adjust to her new environment. The ~eti'-

8 
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tioner and 'roana are well. able and willing to provide for boJh 

children and in 10'y opinion will. provide them with a stable 10Jing 

110m". '1'11('n, In of C01Jrse a tJtrong rna tCJ:l18 1 ,bond b(,tween the ~e8Jl"w' 
(h~j)l __ . and 1')('1" Cii i .ldl'(')) f (',:':;P(~c:i.':J.l.ly '.l'WJ)'tl J bot t1JJ.F; proper Jy crllt be 

cal:e1:ed for by gC'lwrOl1S acceRS, provided, aJways that she cRref'for 

the children in a fHUng manner while they are with her. Btl r 

aill not cOllvinted ,'on the eV:l(lence, thde- she :l,8 'able to exerti e 

the duties of cu?todial parent iii a ~~6,J~rrijEinI1i~:' thePetiti ner 

. : "~,i_so a:~~d-: tIl'at '{s, wH§-: t ria ve vat-ie-d-,' the :~'ct§!!fd'a'y;' ::t)~:ti~-~:~ ,- ~ 
:;. , ,~ ,_- " ,~ ;:-h~: -" , 

. . -' 

is· Accot'dirigly Ishal:i. pronounce <iIiORBi'k:ifi the fcilf(}w:l.rt'!i terms -<-,"-', 

i', ;"~' ;1 ' " \1 ~', • .'i." ",' '_ " .. ,--" _ _' : 
IT IS ORDERED, AND ADJUDGED THAT II] Paragraph (Two) 

of the Judgment Order dated 19th January 1993 be 

recalled with effect from today: [2] The Petitioner 

now be granted custody of the two female children of 

the part:re~' marriai;e, namely Rebecca Fatafehi born 

9th January 1987 and Engelina Tanya 'Sugar born 6th 

FebrlIary 1989. 

NUKU}ALOFA. 20thOctdber 1993. 
I::' I' 
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