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.§.~ENE couln' OF TONGA 

Divorce Case 141/91 

DRMiKO SUGAR -v- LEsIELI FA'fAFBHI or SU(;AR andTBVITA LOUffAosO 'fAllOW 
, --,-<,'" ',- , '," .' ' . 

. ,. 
DALGE'ttJ 

I 

Mrs Taufaeteau for the Peti.tf6her 

Mrs Vaihu fbr th'e Respoitd~bi:a'r\d Co-Respondent 

j," , ,,,*," 

Hearing : 13th August 

January 

1992;' 1.::!.t11, 23rd, 2~h, 25th and ~h November 1992 

199:.i 
" 

Jud gment : 19th 
..- ..... •• 4' 

JUDGMENT 

"';';':' '- - '. 

ThePetitfoner, DranNsV~~r,arid, the Re,spo~aW1~,i ~~~i'~li·'~J~a.fehi' 
~rSlJgar were 'rna rrl~~,.iiJi~~ngl!,' on3rd~~ne,E:,~.~:~~I~IlS ,t,C,i,!,e,.h;·:,.e.',:,·',:,'y"."""" 
Res po nde II t 'ss~cond''m~t~~'age atul", thePe!:. k~).~~e~·a££f s~; ,', ", 
h~(l' ~eeILco-'la~ i t ill ~~!~¥'f 11"~~C i" ot her ,,' p dor't'~ 't li~fr'~a:tri~~~llhil 
aa a ' resultbftl,B t!;X£~is~iJi two femgIe ch,rXdien, ~e:re botntothem 

RBJ3BCCAFAiAFEIII on·~th,jin!uary '198} andENGEPNA TA&yASUGA~dn 
6th February 1989. 'nbt,,~(i',ildten are iUegnim~te: rreithet has 

been legitimated by t/:1e~r,p~rentsl . sub"equ~ntmarriage. presumably 

because there was a leg~l t!ripediment to tl;emariiagecof the' 

Petitioner and theR~llPbndent at the time of the canteption oj; 

each child. 

This is en action o:f 'lii voit~ in which it is al.iegedhyth~¥1hntl.ff 
that theRespolldent~~ri<;e:jhy· 1992 has frequer1ti.i¢b~niiu:~d·· 
~dultery with TevitaLol!~~~$o Taholo, til!! Co.c:Resllqn4~ACtic h 

the R<i6'p'onden~ ant' to~ResHd,~qent deny ti)5s ~ l)r:g~h.,k. Tilepeti';" 

Lior:er Ilnd the 1"iesp'0dtr~ht;ehch seek.s Clistody'of I.hesaid cl1l1dren, 

"'dch failing ge!!,(iJ~, r¢si1'Jenti<l1 . acd~s;i:o 't:I "ill'hrefF 1s;'o . 

, '" 

.! I 

i 
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claim ill. prope·r form for mai/llano'nce. 

::::; ;' ')~:: HER:ITS 

1Tie:martiogewas 

tuaJ:ly S~l1aratl~d 

:'- 'I ,,:: -} , Jr',':"',, ;"~~';N~i:!{i',',:\<~:>:-:" "',.; :,';;'-,' ,',: ,," 
110 t a partJ.:cu 10 r I y happy one- ilnsl2;tliilY pEittfilseVerf.,.· 

in ab6utidbnlJary 199i<·· 'rij~&~~!f!ti~'~;ttti~&,~,Fw~t~fr 

~!::; ,:::.:~~::~;. ::.~ i ;:a.~:;,\~!~:~; L,~::;r~~~~f;~~r~~{\!rr~~!~~A~t~~iOdi;i~r.· 
Civen the B)js~llce of lri<i~lry' Agents in T6n£~ jirbofofauurtety 

wlIt alwaYsM il mlltt.et6fi siame dlfficuiiy'. Dfr~ct proof maY of 
cou'rse be pt.oviuau by theev'tdence of pafHdpaI1ts. They are't.hEi 

people in the best position to ROY Whetherbr not adurtery too'k 
., :f'. t" ."".-., '-or "" ":" ,,-

place allu their eviden.ce isiperfectly competent. There is no such 
i 

evidence· ill this case : bot~ the Respondent and the Co-Respondent 

deny adultery. Accordingly fthe Court has to rely on indirect proof 

which inay be. provided by nce of various circumstances frOm 

wt\i~h~'l'llbte~~fiJl! 'f 
wbUh HblliiS diiit 
the' pte~i!jICe or eye 

., i gri if r~aht body 
,. ,,'I 

'rtj"iO·j t¢i<)'ft,ill~ss T!!lIabli.:peinf~l'r~d., .•..•.. t1i':iS 

.• , ... ,.ll: ~~.ft~c::~fi~;:f;~tt!~~~~!t],~~;~,~,mltf~j .•.•... _. 

I:l'i/il.d'liri'tlil· ovol fa \}letdehabI,e"'tf,m~'{(;d(tH"'tii;i:,infel( . 
thiit e d tnt h eatt6·g~J&I~dty.;k~,g:t,t~~ 

*i<'i,~: 'fli"i,iiqll'ili iA'.'li'ilfll ~:n r:::rJ:~~~tt2~~;~f~;~~,Mig6~1;~~€,:, 
itself so f6~cli:s'it!iea)~6!l'a.\iie,d~1; 

a~lieg!'!di.·' i , ." - su6sec61:':)~'(F) .c~rid: ifri6'~ 
s6satisfled. to disi)jtss 

! ' " ", 
and r~fuse to graht the 

decree. of divorce saqght. -.~~~~~~~ -. 
The evidence In thl,s ;~ase,pfSSlblY suggestive ~f adultery comes 

from thre·e sources;" ,Fitstt." there was the te"tlmony of a nUrse. 

a nei,ghbhut6( theR~SP~h~~:!,t. HISS TAINA~i\ill ... She said ~he¢ilw 
the Ccl-,Re'sp6ndie'nt a~:Nh~~~tponde!)t' s .. hom~; .Sj1~IT~:Q)Q:~~~~~;1,~~~· 
there "last !Jlo'~th" '(&2fdlJJ!i'iJ992). He. now"i~i:~~rliij~t,li~t~i;~~iy)' 
ra#ely" bitt Prteviou~ti ~~:l!libsed to visH fheR~~~&~~i~ntt's .. hdme'qttd 

~ _ _. _ , ," i)~,--- _ '" _: __ :',-'.>' .. ',., 
stiiy th;Eite" •.• fl'er li~~~· iisi!~~jatent to theReilpd'ijtl~n~,I!"ail~slt~4i:is, 
!h';a' gpl.;ili iiQil[~liionjU!i:&it~tt upon . who .rEi~id~d;t~h·~F~<ot ~t~f~~;d"{F. 
Sll~ had"(ieoitl;·e· t~L.~.:s~d*Jtn t i il . ',oId ~ i1~2~t#~t~i; i~h;~fr~~~fJA}'!en 

;.: -, - '. -, -:.:,' . I : "i1f-:: " "';I~ -I 1! 
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him driving ti)e RC9pbndent"a enr. Ucspitc her family Lies to the 

Co·-Respondent's "j [e J fOlind her ('vidence to be truthful and reliable. 

Secondly, the Co-[{espondcnt's wife HRS KELENI TAIIOLO gave evidence 

of hoving found the RespondenL nllli her husband together at the 

Respondent's home one night, A9 nlso of an extra-judicial confession. 

lIer evidence obviously reqL!ires to be considered wIth care for her 

marriage to ti,e Co-Respondent I,os broken down and she might be 

tempted to avail herself of this opportunity to blacken his character 

. because of the obvious bit~erne9s. she bears towards him. Further she 

had been given "out of pity" tl;e modest sum of ten pa' anga. by the 

Petitioner to enable her to obtn I n a bir th certifii:a te of her child: 

she hatlno money ther~[br ~;ilif t.id'silad eme'rged il\COnVersatiol} with 
i 

the Petitioner a.fter she had'. approached him to inform him of h'er 

husband's misconduct w1th t1je Rc~pondent. lIaving listened to what 

she said and watched the; mariner in which she gave evidence I am 

persuaded thAt whot she 'soid about her husband's c;onduc t was factually 

ac;ct1rate. She said that her husl1llnd had confessed to her having an 

"affair" with the Responident. I have no doubt that this Is what the 

Co-Respondent told his wife; There is nothing unfair in using his 

own extra-judicial statement a9 evidence against him - he has only 

himself to blame if it is false - but I am not prepared to use it as 

evidence against ti,e Respondent. .. ' , The Co~Respondent denied haVing 

marie suchary admission tohrswife,. but I did not believe him. Of 

consitlrnobly mOre momentwa~ her endence that at about 2?c',~' or 

thereby one nIght, accompah~ed by two police officers (a C6iis~able 

Hafua and an officerwhosehilme was L!nknown toher) ~hE!vrsi.t~d the 

.' 

::.:~::1::~~: .hO;~e l::~::~d!~: ::: :~:::~:~ t:h:h:o~ .. s./.or l~~.~t. :. e:::. db. ~~:t.·I. 
th.e Co-Respondent was illsidr. The Police then _saught permisSion to .~ 
enitet the hoose Bnd i:hi~ w~.itness saw them find the Co-Respondent in I 
ttle Respondent' s bedi;bo~ u~der her bed where he was attempting to 

conceal himself. She noticed on his neck what she euphamistically 

described as a "love bi!te".~ She was not the authoress of such an 

·unsightly blemish upon his ,Person. The Co-Respondent's and 

Respo, .lent's explaJlnt ion for this incident was, fraClkly, iJlcredlble 

and incredulous. '1'1: Co-R~sporid{!rlt I S evidence was that he ","as f!runk, 

I 

I 

i 

r 
i 
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had ueen visiting a relAtion III lhe vicinity, saw his wife and the 

two police constables, ponicketl, n'HI decide to hide in the nearest 

house which just happened to he that of the Respondent. He claims 

tha t the Respondent was out'1lde cl eoning and took 'h'o~xception to 
" 

hi'1 pnteting her' house where he proceeded to hi<!e uhcl'er her ued. 

lie, heard the PQ1ice knocking 011 llie door mId c~tHI\~' upon the 

Respcondent (who by the'n apparently was inside and the front door 

closed) to answer, and admits hf'lng discovered by the police under 

her bed. If as he claims h'e wnn unknown to the Respolldent it is 

surprising that she allowed him tD enter her house uninvited and 

thereafter took no ste'Ps ,to ,Gall [or help or, inform the police of 

his unwelcome presence within her 'abode. Ladies of virtue I would 

think do not take' kindly to men invading their boudoir I Even when 

the police came to the house alld summoned her to the door she still ' 

said nothing about the Co-Re~pondent's pres'ence within. This ficti­

lioos version oJ events is 'precisely thl;lt, an invention, false and 

untrue, a pitiful attemptt6' eva<l<l the cons~quen<;es of 11<Iving, been, 

'found together at night fnthe Respondent's h6use.' It is so 

incr(!d'il:ile a tale that 1 caArrot 'conceive how the Cb'-Respon~ent and 

Respondent seriously exp~ct~d onyone to give it CiedehcEl. The 

Responden~' s evidence in'this respect was large!}' along similar 
.,' : 

lineS to that of the Co-Res~ondent. She claimed tha't before thfs 
r ' 

inddent she did not krio)ol the Co-Respondent. Her evidence as to 

the eVE!nts of this night r reject as patently untrue. Thirdly, 

,there is the evidence of' th'e PETITIONER himself, which amounted to 

having seen the Co-Respo!ndent at the Respondent's house when he 

arrived there on Saturdalymcirnlngs to collect the children for' 

access; how on one occas'ion' he had seen the Co-Respondent in his 

Wife's bedroom, on the hed,,:,covering his face with a blanket; 

having .seenthe CO-lt~~PQn<1~~t' ~ motor vehicle, parked outside the 

Respon4iint's home; ,hi!ViJg'~~en the Co-RespondE!rit",S, ',tlbthes, on' the, 

clothes line at the Res~orid~nt' s property ; and having' seen his wife 

waiting to uplift the C~-RE!~pondent, when he left his place of work 
.: . 

at the end of the >lorking' d~y. 1 have no reasoil to disbelieve :1ny 

of tllis evidencp. 
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2. The evJdence of the 'Respondent Ulld Co-Respondent on the merits was 

UIl.iIJ1I'n,.9sivc nnd ullrelinble olld til the extent that it is at vnrJ.nnce 

with that given by the Petitloner, Hrs ']'oholo ond Miss Mani it is lIot 

believed. I prefer the evidence of the Petitioner [Jnd his witnesses. 

!laving regard to the evidence which I have accejJted, the surrounding 

circumstances are such that the inference of adultery is readily drawn. 

The Respondent and Co-Respond'ent have had ample opportunity to commit 

adultery during his frequent visl Ls to or .periods of. residence at her 

house. These opportunities 'werp' so compro~ising and SO suspicious 

that to demand proof of mutual possion or undue faijilliiirities between 
, , 

them wQuId be dU.<ise ...• 1. sJj~,!J nc;<:gt~lngly&t.a[)tM8i:ef ofBoititcelb 

the PI~titioner. 

CIHbDREN 

,2 : IH th the consent of the parties, I was able to inspect the homes of 

both the Petitioner and the RespOli'dent. Materially, the former I B 

home is preferable to that of the latter, but not to such an extent 

that this factor alone is. decisive. In the past the Respondent has 
/ , . not taken care to ensure that the children attended school regularly. 

There has been a material change [or the better in this regard in 

recent months, which is justas well' otherwise the Respondent's case 

for' custod), would h3ve. !Jeen~~rloqsly weakened. Bitterlycontest",d 

ctls~ody d~s(rute$ are~lw~d~iUlcul t rna lters for the Court tei re~oIve 
espeCially i.1i Ii case.suclt ~~: t;11swhefe I am $atffJfiE!dtW~~~ttfiEit 
parent would be a suitabiec~stodian \\,e11 able to prdvid'eforthe 

. -" :" :,','-i 

health, edui;$tion andweifMe o[ the children thro~ghout childhood. 
'::, i '_ -:;": , '_ _ _ . - , _,,' • '.,' 

TIl.ere teally isnot very. muC;:h to choolle between ei ther parent; in 
" ' . 

thi . ., regard. There are howe)ler a number of factors which suggest that· 
.' r__ '_' . 

at t,his juncture the Respondent should have the custody of the children 

namely -

(a) the children involved are two very young girls; 

(b) the Iiespondent preccntly has the cHst"ody of the 

children snd I am nc'; persuaded that there is any 

cvml',llling rees;',n t·:) "~terfere witll the statl:9 ~c 

in. ti~.': 3 regat.d;p 
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The Responu'ent 'wou! u be able to core for the 

crillurell herse:br; 
.. J:;l': ';';-'>""':, ,';.' 

;;~;~;~:;::,:" ';t;~t~~lt1:Zirj 
EIi.fs would eiJuse 01 [[ I cliitiesa'St±}t1fe'r'e is!)'tJ 

guarantee that they "ouH wish to. or be allowed by 

tile ImmigratiQn Authorities to. reside in Toug'a until 

the children reacheumajority: and (il) they speak 

nllither English nor Tongan; and. 

The Guardian ad Litem in her Report had recommended \~"')' 
c.,\.. '-0..,) eJ 

. that Custody be awarued to the Respondent. .1.· .• ·. {.. 
.wI.G<. ~" 

~e\rell vi:i,,-! \ ;""5 

Respondent custody her twO·tl'augll,te 

., 

!tj.win;9:f.~E!'i~lt~(n geti t~a ~u~:s::t':6·~d:'l;L.! :[t:~'~i~W~~~@~,~~~I~~~ 
C~~ t\ld:y Qtc<)I~'li:s!~:ie(fiFb 

Pete,' 
iY~~,S" II~ ~~r 

ano I would 

11· nO'1'-,c\Jst6d'ia1 pat'¢At'sadght to vary a custody order where there hoI­

"'!IS credible festim'onytllal: his children had been abused since thek. 
',-'.'\ -" - ',' .-

d'~te'of the' 'i:iriginai order;. The Peti tioner presently enjoy,j 

f'esideJitiai Access to· his daughters each weekend from Friday night 

until Honday morning and it is in the best interest.s of the children 

that they r,tain 

also be entitled 

school vac~tion 

access. ora:,'\' to 

;:': 

such ,egular contact with their father. lie should 

to residi!;ntial access to said children during each 

periOd; fqr one-ha 1£ 

thatei:il':C;t . 
of that period. I shall make an I • 

!:i;i:; 
.' , 

:·1:. i:.J 
" 'IH. ,I,' ,,;, 

" 

Iil the uir¢utnstante's Idd not consider tha t tha ~espondeht is enti 

t,oatr8watdOf ;:111iiite~aJte for ~el£. . Sooner rather than later 
'." , ': ..... "-' .. ",;,,", ,.,: ': \-,'.' ",~,. " .' 

"lustOIJi:aiR 'employliJ~r\ti. eVen if initially it b only part-tlh,.., work 
, '. ,; .," ,t 

,;lJrLrigsch,itif hnurii"an'd at ,'"ek-~ellds. Thu .. she can provHe some 

::,~af"'re of SUP!' n:' for hQ:.3elf and make a cOlltributio,' t" t!;:o .' " 

1iV! tQ.. 
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Under §ection 19 0[ the Divorce Ac t (co p. 29) the Cour t is entitled 

Lo ,,,nlte u ",nlnLenulice 'order [UI th" pm'lies' chJldrcn. The Court 

callnot however do that ex ilropr j 0 motu but must be asked to do 80 in 

proper form. The correct procedure i.8 set forth in Rule 16 of the 

",V""i..:.v-"o-"-l"c",e=R",u",l"e,,,s,.,. -,,1-,,9-,,9.:.1 and requireg 0 Summons supported by Affidavit 

$peclfyitlg the precise nature of the relief s~\Jgf\t, and filii!: details 1(1{ 
. " ,-' ,- - ,-,' -.. ' ; , '" : - :,,- ".'.:;;: ,". 

of the incoiTle and capital of both parenti,; Tht§Pt'':)i:edllfehas not 

been followed in the present case. Bothparti~s a~ked m~ to d~termine 
the issLie of maintenanc:e' and" by inference waiv~dbttic:tadlietence. to 

the rules of proced\Jt'e. I have 011 the in.forfJl~l;l()n reqtHrE!d by the 

Rules and sIT\iJl on,!:hlS,l)r;;FaslQ~only n,akil<~nQhJeF.for Malntenance 

. [or each chr1d dest,ne the procedural ir~eglli~iJ.ti~sfor~~~id. 
Counsel however shQilld take heet!. th"t hencefbrtht:heDIvotceRules 

1991 must be compU~d with to the letterl I(Hing regard to the 
~ 

Respondent's income of almost 1,000 pa' anga gross per month, his 

outgolllAs ~n the necessaries of life, and the fact that he will be 
. .. : 

caring for the children each wee~end and for part of the school holida¥s, 

on appropriate award of ma,intenance for eacll child would be 125 pa 'angia 

per month. I 

PROCEDURE 

Counsel in this ca~",; <Jstn mapy.others, are st,Ul>Oilingapre­

ptintied Uivorce Pet±tioh~eferablEO! to the nbwt~pehed.lJiV'otce,Rules 
"_~ j;;\:>,'~ ,'." ': ,', ":, _' :' -,;.-< ,:,::":'- :"':', _ " _':::',,'- _.:: ',{'_",-:-::>_:! ,:,' :;:,' , ': ,'; _ " , -"._'_:" ,,':-;'.::,-:: ,.,,;;:~,::-~~:,', ,,~<_'::><:Y:- /:':_,';. ':;,-" .. ,,:'J:\.' "i'~ ',",: '. ::",. ", 

1(27 (asa;ended)~~d.prtitited in Volume .l.oft"¢X9'88edj-~~qi'iofthe 
'~\;;sof Tonga; Tha'~,fotlll't1o loriger appl:(e's; Uiider:tl'i~ li±vofce.1Mes . 

1991, it is pI-ovidedtllat'ProceJdings shJt1. beb~mmen~ed'b§W}e>t:ition 
;.,.' .,' , 

cOl1tainingcertain'$l>ecifi~d information and a prayer detailing the 

relief ",aught - Rul{;; hstYle to be followed in set forth in 
,.' 

Appendixl to these Rules.:. I stress that this is a style anti must 

be varied as appropriate it<;cording to the particular circumstant;es 
. ',.: 

'of each case. The old pr~l-printed forms should no 101!g.er be used! 

There is no need for a ne':;' printed form, for each case is unique 

albeit that there are certiIin similarities in all. Eacl· Petition 

shquldbe Jr'O'shly draftedbaving regard to the circumstances of the 

case, jus" a" is do he ~1tI~; the Summons In a Civil Act' on: this of 

c"urse w.J.V not pr~\'ep,t c;,i-ganised Caun: ',1 entering c.u " cO)mputer 

r,r word-processor style Ij~~ltj arls IoIh-1::h l:a thdl' be' ".! jll"ted to 

me;l-t- tlo'! C i rcumstan~e:s \"''''''~ particu;.ar case~ 

., 
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.. 
lit I'ri 11.1>. d rctlm~lnl\Cl'fl I sholl prollolillce flll O/lOERill tile following 

t't'l m!t -

NUY.U . ALOFt .. 

J'I'lS OIWERBIJ ANIJ AIJJUlJGEll 'l'IIA'I':-

(ONE) The Respondent be divorced from the Petitioner 

a~d accordingly the marriage solemnised at Nuku'alofa 
, ' on 3rd June 1989 between them be dissolved, unless 

sufficient cause he shown to tire Court within six 

weeks wl,y .P,Ls.rl;ec,ree shqu,ld .not be made absolute. , 

I 
L 

('two) 'l'He~e$PetJaellt .. Ue. gra.nted.cU$tO!at~~~li'~t'~~\t~m~t~ 'I 

c hl~~t e'!'~ft I,e.: [om! ly of t It er~~~'~9~~'r~!i*,'R'~)~~oTtd~'1i ." 
nam~:rY!R'et)~i: t a Fa tate h i b orrj9~hjiltl(ja'r'Y .•.. 19'6·1 lina.· 

;'" :;~r,,;' :>'- ':>h- ",,: ' , " ,- - - ' . 
. Elig~lll\'81ianya Sugar born 6th F'&oruory 1989 . 

. . ( :. 

l'h~titidoner be granted residential accesilto said 

tI,d~'f~n (1) each week-end from 1800 hours Oj1F'dday 

UlitH 0930 hours all MOllday and (ii) durH,s sEftool 

vocations; for of.e half of each such period. 

(FOUR) The !'etit~oner he'ordained to pay the Respondent as 

malntenan¢.e [or each of saId children the sum of 

125: pa'anga per; month, payable on the last day. of 

e·ilq·!~ nlo/ri¥li'co~n\~ncing 31st January 1993an<!¢ontl1Iuin •. 

th~teiiltt~I~.u!)dil .each child re"'i>ecdvely~:t:ll~filil the 
',:._"":- _,:-::',-':"';rL "'; "_- (, '. ,., ~,:-- , __ :.'-·"",_':"_:\':r:-x:~:,:;·';,'-;".··:,',':~:::':",-_, ':' 

ag~;of.2;~!iyei)rs: or until further Oi'di!r.Q.(tlt'tSCpurt, 

whhldHet·~ril<:fs t~e earlier.' ' . 

.. 1.' .. ' ,U.!!I. . 
N'O:tCO$'tiJ;'li'e found d t·o a.ny·.· .. 6ftl1e' ;ii~ti~s to . ,. ,u'e . 0 or.'!, P .. 

J\,t~,iiii 0~&n. 
/.":]f'-'=' (: :.-:J: 

". 1:. 

19th January 19n1~ 


