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SUPREME COURT OF TONGA
Divorce Case 141/9]
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REBECCA'FATA‘EMI o

6th Februery 1989, ldren are illegitimate' n!;ther has

been 1egitimated by their parents subsequent marriage. presumably

because there was a legal impediment to- the marriage of the ‘
Petitioner and the?R
each child.

”_ndent at the time of the conception of

2 THfS'ié”éhCéebibn of xenfﬁhigh ifiif;f“
tﬁat'the Respohdent: | ff' '” fre :
1dultery with Tev1ta (0 Tannlo, the Co—
_—"‘"'—-_.__-

~ the Respondent and @

denL deny this 1l

LiOJnr and the REapl_ ch seeks Custod}f'

"_whlch falling ge ¥

entea[ accese to




.:“2_. - B

- claim in.ﬁtopef form for maintenatce,

people in the besL position to qay whether or not adultery took'
plece and their evidence is.per[ectly competent. There is no such -
evidence in this case ! hoth the Respondéent and the Co- Respondent

deny adulLery. Accordingly ‘the Court has to rely on 1ndirect proof

.which may ba provided by "7dence of varlous circumstancee from

8o 'satisfied, to distifss the. Petition and refuse to grant the
'decree of divorce saught - subsertion (3)
;

"y The evidence ih thig{ ‘:;ffﬁsslbly suggestlve of adultery comes

from three solirces gt:;'there was the ‘“stlmony of a. ni ge,




"':”conslderably more momenL was her eV1dence that aL a
.therehy oné night. accompan}ed by two pollte offlcer '

'extinguished The Respondent waa summoned to the door b _ nied that
' Lhe Co—Reapondent was’ insidF - The Police then saught permission to. M-
. -ﬁ . .

' Lhe Respondent g be:_

'conceal himself. She notlced on his neck what she euphamistically ‘

L3 -

“him driving the Respdndent's cnr, Desplte her family ties to the

Co-Respondent's wife T found her evidence to be truthful and reliable.

' Secondly, the Co-Respondent's wife MRS KELENI TAIOLO gave evidence

of having found the Respondent nnd her husband together at the
Respondent's home one night, as niso of an extra-judicial confession.
Hler evidente obviodsly requires Lo be considered with care for her

marriage to the Co-Respondent has broken down and she might be

tempted to avail herself of this opportunity to blacken his character
;heeause'of the obvious bittetneqq'she bears towarda him Further she

' hed been giuen 'out of pity thn modest sum of ten pa’ anga by the

Petitioner to enable her to obtnln a birth certificatefof her child

ghe had no meney therefor aodfthlq had emerged in conve satron with

the Pet{tionet after she: had approached him to 1nform hlm of her
husband s misconduct with Lhe Rospondent Having listened Lo what ‘
she said and watched the’ manner in which she gave ev1dence I aw

persuaded that what she said about her husband s conduct: was factually

'sccurate._ She safd that,her husttnd had confessed to her. having an
"a[feir" with the Respondent. I have rio doubt that this lg what the
Co Respondent told his wife! There'is nothing unfair in using his

own extra- judicisl statement as evidence sgainst him -~ he has only

himself to blame if it ts falge — but I am not prepared to use it as

evidence against the Respondent The Co-Respondent denied having

made such an admission to h 8 wlfe. but I did not believe him, ~Of

Mafua and an officer whese hame was unknowr to her) she'vis ted the o

Respondent 8 home 1ooking f%r her husband The house ligh 'ﬂhad been

ter the houae and”this witness saw them flnd the Co—Respondent in .

om under her bed where he was ettempting to

described as a "love blte { She was not the authoress of such an

-unsightly blemish upon his person. The Co-Respendent's and f

Respor lent's explanation for this incident was, frankly, incredible

and incredulous. ‘Th Co-Respondent's evidence was that he was drunk,
28] . .
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had been visiting a relation: in the_uicinity, saw his wife and the
two police constables, pnnicked, nnd decide to hide in the nearest

hlouse which just heppened to be LhaL of the Respondent. He.CIaime

that the Respondent wasg ouLeide clenning and to“k '“xceptibn‘to'

his entering her house where he proceeded to- hi ._er'her bed.

He: heard the police knocking on the door and' g upon the .

RespOndent (who by Lhen 1pparent1y wag iuside and the front door

o closed) to answer, and admits hoing discovered by the- police under

'her bed. If as he claims he was unknown to the Reepondent it is
surprisihg that she allowed him to enter her house uninvited and
thereafter took no steps ko gall for help or,inform,the.police of
‘hig unwelcome presence within her abode. Ladies of virtue I would
think do not take kindly to men invading their boudeir! Even when
the police came to the house'end summoned her to the door she still

said nothing about the Co ReSpondent s presence within. This. ficti~

Liouq version of events is f”eclsely that, an invention, false end

'untrue, a pltifUL atLempt td;evade the consequences of hav1ng been
'found together at night inffie Respondent g house. It i3
-incredible a tale that I ca)

Res?o“de“t Ser10U51Y EXPECtEd ElHyone to give it credence. 'Ihé'“”*f

’oL conceive how the ,;g?"x 1]

-Re”pondent 8. evidence in’ this respect was 1argely a10ng 91mllar

' idpes to that of the Co- Respendent. She claimed that before this

incident she did not. know the Lo ReSpondent - Her evidence as to
the eveiits of this night I reject as. patently untrue : Thirdl
‘there is the evidence ‘of the PETITIONER hlmself, which amounted to
hav1ng seen the Co—RespondenL at the Respondent's house when he
~arrived there on Saturdqy;mornlngs to collect the children for’
access; hoW'on one occasionﬁhe_hed seen'the_Co—Reepondent in his

fcovering his face with a blanket'

wlfe g bedroom, on the bed

clothes 1ine at the Respon

1 have no reasei to disbelieve 1ny

of thig evidence.

nt's property, end havxng.seen;hls w1;e'

walting te uplift the Co~R spondent, when he 1eft his. place of wotk.

%wﬁ._m--“ e
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":'them woul,;

L]

. custody dlsput“s:are al""
g especiall

- There really ig’ not very m‘c:
thls regard There are howeVer a number of factors which suggest that -]

~ that to demand proof oE mutual pnssion or undue fa

’

The evidence of the Respoundent and Co-Respondent on the merits was

onimpressive and unrelisble oand to the extent that it is at variance
with that given by the Petitioner, Mrs Taholo and Miss Mani it is not
believed, I prefer the evidence of the Petitioner and his witnesses,

Having regartl to the evidence which I have accepted, the surrounding

circumstances ere such that the inference of adultery is readily drawn.

- The Respondent and Co- Respondent iave had ample opportunity to commit

adultery during his frequent vislts to or perlods of residence at her .

house. These opportunities wero so compromising snd so suspicious
& between

efotiose pjl sh.gl;nccordingly 5ra;

the Pﬂtitioner

CHItDREN

Nith-the congent of the parties, I was able to inspect the homes of
both the Petitioner and the Respondent. Meterielly, the formetr's
hofie is prefereble to that of the latter, but not to such an extent
that this factor alone is decisive, In the past the ReSpondent has’
not taken care to ensure that the children attended school regularly.
"There has been a material change for the better in this regard in

recent months. which is- just a9 well otherwise the Respondent 8 case

for custody would have been, 5

"n a case such

parent would be a suitable

of the children throughout chlldhood

1 to choose between e1ther parent in’

he’lth, education and welfa

at this junctire Lhe Respondent sheuld have the cugtody of the chlldren,'

namely -

(a) the children involved are two very young girls;

(b) the'Respondent presently_has the custody of the

children and. I am nci persuaded that there is any

cUm13111ng reas.n to interfere with the status guv~

Cin o ¥hia rpga“d.
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(c) The Respondent'"oUJd be able td'cﬂfétf%fffh¢-

'guarantee that thny wuuld w1sh to, or be allowed by
- the Immigration Authorities to, reside in Tonga unttil
Eﬁe:chiidren reachedrhajority;-end (i1) they speak

Vrneither‘EngliSh'nor Tongaﬁ; ahdu

Heatar st :
ht)

(e) The Guardian ad. Litem in her Report had’ recommended ‘L‘“J‘ Was
c\«w_sed Muee

)eeé;_ ‘ o '.rhat Custody be awarded to the Respondent.

residential Access to: his daUghters ‘each’ weekend from Friday night

untLl Honday morning. and it is in the best interests of the children

or1ginal order The PeLitioner presently enjqu ' J
|
He should |

.that they retaln such regular contack w1th their father.
“Jalso be eititied to re51dentlal access to said children durlng ‘each
'fr one-half of that period. I shall make an

"

_school vacation perlod

not consider that the Respondent is entitle
ce for h£NSelf Sooner rather than jater she
,eu it 1nitially it 4= only part-Lim~ work

add at week--ends. Thu. she can provide soime

: In the circumstarices

wuring schiool hous
géBSuré of supr rtifor_hikae,- and make a contribution t~ tha

saintenance of rhe?chiiﬂé%n.




.
’

of . the income and’ capital of both parehts' -7

'been followed in the pr“sent cese Both part

-ReepondenL s income: of elmost 1, OOO pa anga gross per month, his
‘an appropriate award of maintenance for each child would be 125 pa'ang

- PROCEDURE -

:relief saught - Rule 3 A style to be followed in set: forth 1n
.Aggendlx 1 to these Rules I eress that this is a style and must
?be varied as approprlate accordlng to the partlcular circumetances

'fof eacl cese. lhe old or ;prlnted forms should no longer be usedl

case, jus. ae is done wrt ;the Summons in a Civil Act 'on! thlS of

'or word--pracessor . style ;

Under section 19 of the Divorce Act (cap. 29) the Court is entitled |
to moke o maintenance order for Lhe purties' children, The Court
cannot however do that ex proprio motu but must be asked to do so in

proper form. The correct‘procedure is set fOrth in Rule 16 of the

Divorce. Rules 1991 and requiree a Summons supported by Affidavit

speclfying the precise nature of Lhe re'ief‘e

the issue of mainLenance and by inference wa

the rules o[ procedure I have: all the 1nfor

'Counsel however shouldhtake heed. that henceforth the Divorce Ru1es

1991 must be complied with to the letLerT Having regard to the

outgoings on the necesseries of 1ife, and the fact that he will be

caring. for the children each weekend,and.for part of the school holidays,

Tm

per honth.

ntalnlng certaln rcifled informatlon and a prayer deta1llng the'

There is no need for a newiprinted form, for each case is unlque
albeit that there are cerLain simllarities in all. Eacl Petition

should be f“eshly drafted,having regard Lo the circumetances of the

)

course weuld not pre\ept rganised Coun: 1 enterlng i ; cnmputer

thjons which ca th n be aljo"Led to

meef tle C‘LCUm?tanceq o a particunar case,




Oﬂ o f  . '”i -~_-;=g,

19 ln lhn cfrrumqlnnceq 1 shall pinnounce aii 0,__Rffﬁ}thé'follow{ng

—

letmq -

- LT 1S ORDERED AND ADJUKED THAT:-

(UNE) ¢ The Respondent be divorced froi the Petitioner
' and accordingly Lhe mariiage solemnised at Nuku'slofa |
on 3rd June 1989 between them be dissolved, unless

sqfficlent‘cause be sghown to the Court within gix

wgeksluhygghlgygegreg sthld'no: belmade absolute.

(iﬂﬂ}i.:nfi

untii:0830 hours on Honday and (11) durlng sahool

vacations. for one half of each such period.

(FOUR) Thé'Petitioner beordained to pay the Respondent as
maintenance [or each of said children the sum of

125‘pa anga per month payable on the last dgy:of‘

NUY.U " ALOF! .
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