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IN THE SUPREME COURT OF TONGA

Divorce Jurisdiction * - . . : - T
Nuku’alofa Registry | - Case No 22/85 - 7%
BETWEEN | Tanlela Kinikini-  ~  Petitioner
and | |
Logal’ine Lupe Pohahau | Respén'den_t

N. P. Tonga for the Petitioner. -

Mrs T. Palelel for the Respondent.

JUDGMENT

LS

This Is an applié;w.flon by the Respondent wife who claims - a
_ha!f' Sha_re in the férmer matrimonial home at Kahoua. These two
pér'tles'haye litigated aimdst every p¢ssible_ dispute ,that'ca_r.]
ari_sé when a marriage bre@ks up and I trust tha{ this will be the

fast such application.

The Facts. -

© The parties were married in New Zealand on 5th January 1976.

" They returned to Tonga in the same month. The Husband took a jobh

at L‘iahéné,’ then earning some $17 every two weeks. The wife also
worked there. Before the marriage the wife had some savings

vihich w'ere in a savings account at the Bank of Tonga. Th’e-y

pooled their money and used whatever they earned. for thelr joint

needs regardless of who earned what. - Some of the mohey_ earned by

hoth parties was paid into the savings account held in the name

of the wife. -

In August 1977 they went.to Samoa, where again they were



both employed. In March 1979 they returned to Tonga and to
Liahona. Before they left Samoa the Tongans there made them a
-gift of $350. That money was intended for them both. For

convenience, it was paid into the savings account. -

They continued to work at Liahona. They were now financial-
ly better off and decided to -_have a car. The husband asked a
friend in 'the-_ U.S8.A,, one ‘."Sinapeli, for help and he sent a cheque
for US $500. This cohverted to T$478.48 which was paid info the
.wife’s savings account on 13th August 1979. The husbandr'says that
this money was intended as' a deposit on the house. This cannot
be correct because, as h.e_..,agrees, the $500 withdrawn. shortly

afterwards on 4th October 1379 was spent on a car,

Some time after fhis‘fthey decided .to build a house. Iﬁ
_February 19/® the husband went to the Bank of Tonga to aék for a
joan. On 18th February 1980 he was granted a lcan of $4,d00.
They hé_d to find a 10% deposit of $400. There was slightly more
than this in the savings r;;écount. At the end of February 1980 a

total of $390 was withdrawn to cover the majority of the down

payment. , , B

" The loan was not.sufficient to complete the tiling and
painting of the house and a further $1,100 was borrowed to cover
this. The total cost was therefore $5,100, of which $4OOI v.v.as".
paid out of the joint éavingé and the balance of $4,700 was-

loaned by the Bank..

At this time the husband was earning $55 every two weeks,
Repayments on the loan were $40 every two weeks. This sum was

deducted from the husband’s salary, but the wife was working and




used her earnings to support the family. Without her contribution

they could not have afforded ’the repayments,

Construction starte'd'ln about March 1éi30 and was completed
in June. During this péi‘fod the wife helped to prebare meals for
the building workers.

| They had no chiid:;ér“;’“of their own -but In February ._1-980 .=the.
wife's siéter had a child whom they adoptad'ih the Ton'cjan o
fashion. So keen were they to make this chiid theif own that
they registered her incorrectly as their legitimate chiid. (That ™
has rnow been corrected).. n Februar.y' 1981 the wife left work to‘
devote her time-to Iooking.after the child. By then the |
husband’s salary had been Increased. From that time the wlfe

made nho direct contribution towards the family finances.

The parties separated [n January '195_33. fver since thén
relations between them have been very stralned. In March '19837
the husband lost his jpb, _ﬁ"e says :beéaus;e of hils domastlc
problems. He 1‘tried to earn money by operating a van but he
'fai'led to meet the repayments on a bank loan and had to sel it &
The Bank threatened to repossess the house for nonwpayrnent'but
he managed.to galn further time. Eventually he repaid the el}tire

loan, the last payment being on 20th March 1987,

In earlier maintenance proceedings on 2nd November 13887 tha
amount due to the wife was agreed at $2,150 and a congent ordor
"wWas mad'e that he pay this sum to her. It is now argued for ths
wife that that sum represented the agreed va!L:e of her shate in,

the house. That 5 not -how it was put to the ceurt at the time.

The order describes it as an agreed figureé for arrears of malh-



tenance, and that is how I must régard it.  The value of her

share has never been agreed.

A series of court hearings before me made it very’ clear that
the husband was determined not to pay and would go to any lengths
tb deprive the wife of the money which he owed her. He paid only
$445.57 under the order. It was eventually r‘e\_foi_(ed‘ by consent on

16th December 1988 and ali arrears remitted.

The wife then issued this applicatlon. Her application
seaks an order that the house is owned by herself and the h@band
in equat shares, but she made it clear thaf she. would be c-qn'tént
"if she recovered the uhpaid balance of the sum previously agreed

~ $1,704.43.

Section 18B of the_\Divorce Act (Cap 18) as amended by the
Dlvbrce (Améndment) Act 1888 empowers the court to order one
pakty td Make a lump 'sum' payment to the other regardiess of
rlghts of 'ownership. But first I must determine w.hat sl\mf‘e, If

any, the wife holds in the house.

If monhey is pald from both incc_:mes into a one ascount,’
whoever may be the accbu{'xt holder, that money Is preéumec! to Le
owned b'y them joihtly. Evidence may be called to rebut that
pr'esumption-, 1o Show that it was nhot intended, but ne sush
evidenbe’was given in t-ﬁis case. 1 therafore find that thz monoy
"in tﬁe savings account _;vas ‘held' gqually and the deposit ooiot s

taken to have been pald in equal shares.

N



. while they .wgre“ bbth working both parties were contrihutin-g‘
to the repayment of the loan. '.The fact that l't-wasthe Rusband
who actually made the payments is irrelevant. He wou_!ﬂ not have
been able to do so if the wife’s ea_rnings had not ’relieved him of
the_respons[biiity of n'naint_aihing the f‘amily and meeting fts
obligations. ':The position is the same as If he had paid his
mbney into the Jjoint pocl (whfc}j they own in equal shares) and
then made the payments from this source. The payments during

this period must be taken as having been made in équa! shares.

In this caée therefore the wife contributed one halT of the
deposit ($200) and one Hg_lf of the repaymé_nts up to the time when
shé g:eased employmeni.l The totéal péyments up to the time whén
she ceased work were s;%_lBGO and she must be credited with one half
- $480. B0 she has made a direct contribution of $680 out of a
total cost of $5,100. Tl}at Is the minimum sum which the wife is

entitled to recover.

But the ma_fter does not end there. When a wife _works ovar
p'eriod of years she contributés to tl;ue family assets, either
directly by actually providing money for their purchase, or
indirectly by relieving the husband of the need to meat routines
axpenses so that he canl‘use his money to’bgy‘ thihgé. In this way
‘over a period the wife buiids up a share li'n those assets. Even
If she does not go out to work and earn money she still mak‘esl a
cantribution. she does what ever); wite does and cares for the
home, the hqsband and ahy children. She may work to produce mats
and ngatu, which fn _’c'helm.selvés arsa family a:sab‘ IT the
marriage breaks up, It is"unjust_ that she should r-éceive 1o :
return for what in ma-ny_s cases is a very substantial contribution.

In most cases this cannot be quantified precisely. $o the court



has to resort to assessing‘ her -inter"e_st as a proportion of the
value of the family’s assets. The longer the marriage, the
greater the wife's cohi:ribution and her share of the assels is

cortrespondin glly greater.

Féllowing English law, ‘the.gonventional starting. point for"-
assessing the wife’s share of the-matrimonial assets is to give
her one third, !e'aving t,h"e husband with two thirde. This takes
account of the fact that the husb.and’s 'c{irect contribution is
nof‘mally greater, and so are his commitments. It is not a rule
of law buf a practice which. has been followed over a Iohg pericd.
Despite occasional c:ritic_i'sm it is a useful practice which
provides general guidance and helps to achieve consistency. One
cannot operate ina vo.id_ahd there has to be a startihg point.
Nobody Has yvet suggeste.d a-more con_vincing way in which to |
'approach the problem and I think if right to apply the same
pracf:ice In Tonga w'hen'digtermi_ning claims under ‘section 15B.7 I
stress tﬁlat "one third" i1s only a starting point and the propor-
tion awarded t_d the wife may be decreaéed, for example .if. the
time together was ver‘y.s.‘hort; or it may- ba increased in the c.ase
of ;':1 very long marriage or if the wife has ma-de 'a par*‘ciculaﬂy

substantial- contribution.

In this case the pa?fies lived together for 7 yeat'é, During
that time the wife wofkecj and made a direct financlal COI’]II"i'!-".iLI-
tion for 5 years. She co'ntinued to make an indirect contribution
for a further 2 years. Iﬁ that gituatioh_ there are no gJaa-'tic.L;!.zu'-
factors to increase or déc:*eése her entitlement and I therefora
assess her share of assets at one third. | |

%

Onhe third of what ? There were two vehicles but these
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ap;;ear to have been financed by the husband’s family or' solely hy
himself after the separation, so the wife has no clalm to tﬁose'
assets. The only remaining asset Is the house and there is no
evidence of Its present day vaiue. In the clrcumstances 1 take

its cost ($5,100) and award the wife one third of that which is
$1,700. No deduction is appropriate for the sums alreddy, pald

by the husband because they were paid by way of malntenance for_
the wife or the child, and not in part satisfaction of her

capital claim. - As it happens, that Is épproxlmately the sum

~which the wife says she wants, but I have reached that conclusion

by another route,

I. order that the husbtand pay to the wife the sum of $1,700
within three months. That wlil give him time to raise the money
by way of loan or otherwise. In default 1 order that .the hduse
be sold and the money due to the wife be taken out of the

proceeds.
The husband has consistently displayed a determination to
avold paying anything to thé wife and he must pay the costs of

this application which I assess at $200.

Dated the /S$¥& day of March 1999

a——l'-"_-'__—"
Chief Justice. '



