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i rocedure - res judicata
28 cre parsonaliy - not fiviures
T © ' itia the judgment above.
He
2t 28 of action were not the same and norv. :thei 1"
*  ed bva ves judicata.
_abaildings in general are to be regarded asitems of o1 ipie
hat accretiiny; to the land and thus forming part nf ., ty.
- ’ wag capable ol being pledged as an item sep = "2 [ to1. o
i sfands.
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15 ) the appellant Mr Kolo entered into a loan ap Itk
res - - ountoftheloan was T$17,763, whichMrkolor e~ 01
pt * 3 He _eedtcrepuyitatthe rate of T$250-00per o ° ° t Ll
410  0-CO doilars per month thereafter, until repayr . 7tr . o
andit o« drannum”orsuchotherratc asthe B ‘tmayfrc it - Ct
toot’ ’ rsona like account.” The agreementcontained Jlowin Wi s

3 1¢ orpledges the following articles assecurity forthe eifon w . " is
t:
1 .ge over town-allotment at Hala'ovave,
0 v 1ctu'a plus Loan Agreerment over house,
T T_g T81i7 & T687 plus All trade stock.

-h. . rrower agrees o preserve carefully the said articles herct . .
s il And the Borrower further agrees that he will not gt ¢ av. ' ¢ "o
C 7is - “ispose of the said articles until he has receir dfro .t 7 e

memorandum stating that the terms of this Agreement have been - ke



Ward CJ then rejected an argument that the pr¢ .

waived by Mr Kolo under the terms of the loan ag
"The agreement gives the Bank the righ ~,
from saying or allowing the implication"
that, if the Bank seeks distress, seizure of nis'

writ in exclusion of the provisions of sectic .

Accordingly, the Bank's attempt to recover unc !
the house pursuant to a warrant of distress failed.
The Bank next attemnpted to enforce its judg, nt

182 Bank of To
event of the failure by the Borrowarto! |+ ; *this Agreen
then the balance owing becomes paya’ le “.isenfitledtor -
possession of the said articles pledged i s _ _ - process of |
and the borrower undertakes to give up cc 1 ondemand by
Bank."

Mr Kolo having defaulted in respect of the . 1der the agreemer:,
theBank took out a writ for T$18,812-41 and* - 1¢.2 This was.
an action to enforce the security, but an actionin " i enitered by co

g0 On26 August 1993. A small part of the jud_ tL 1 recovered by -

writ of distress pursuant to which some goods were mnsought the it
of a further writ of distress in respect of Mr I{olo": tof Tonga v. Kolo
unreported judgment delivered 21 April 1995, e, le house couldn. t:
seized under a writ of distress. In the course of s, : 1ude it clear that .” |
result did not flow, as it would in common law ¢ 1i'y, from the nature _ .
house as being, in law, part of the land, and nota r’ v isputed, and W
CJ clearly accepted, that, in Tonga "building: «  Ole for seizure wac |
distress.” But just because buildings are here c¢ subjected to a writ . |
70  distress, the exemption provision which, inr - . 3 to items sucl
apparel and tools of trade, in Tonga includeshc 3¢~ -° - rsection 54 of t
Magistrates’ Courts Act which, by Order 26 Rule ” rrit of distress iss
outof the Supreme Court. Section 54, as amended bv " Courts (Amendm.
Act 1991, reads relevantly as follows:
"Distress warrants shall be issued 3. Tl 1L sas, fixtures, gre
crops, the clothing of a personandhis @ o * -, « - lue of $200, 1
tools and implements of his trade s* under a warmant of
distress...".
% Comparing the exemption in section £ 4} " .’ risjons overseas, Ward
CJ commented:

"The provisions under our law are v - the natre of '
ownership in Tonga. Iaccept the reasc ;- »J in Bank of Ton
Vaka'uta 19/91 [7 February, 1594] that »» .. 3 houses and fixtur
which cannot be subject to distress in Eu., - Mevaccreie tothe la
are considered severable from the la 1 ©aw and are prc v
described as goods and therefore sub, T qually, althou_1 !
question Dalgety J's use of Wolf v. Crutc ity for the propositicr,
I accept the word 'houses' means dwellins,
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ction 54(d) had b
1
ot thatis along v
wer realises and agr
u 1y take place under the

t for debt by se.

/u* an order for possessicr

100  of the house. Butin Bank of Tonga v Kolo (unreported 17 . . umnber 1995), Hamp
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c ST t1 debtin Tonga is not enforceable by an order or writ for
po. .. rof - lor® 17 . Inthe result, the Bank failed again.

. . »~ce civefi ur , - -k issued fresh proceedings, in which it
80 * ¢ ity inrespect of the house. In those proceedings, Lewis J (as
he ' "7 Ty of the Bank, and ordered thai the house be delivered up to
ol o © ] Dlo now appeals.

' - *onl -l Hlo'st * 'fis that the Bank's claim is barred by a res
judto prec dings related to a claim in debt, not a claim upon the

1o S€ . of sction arv. simply not the same. Nor does any issue which was
dec T "7 Tire rise nw. Finally, it cannot be said that there was
an L t * .1 rthe Bankof suing in the first instance, upon
asi | DA 1, and only whe it became necessary bringing later an
acti - y. Thir  ument advanced for Mr Kolo cannot succeed.

; 15ec .on 54(d) of the Magistrates' Courts Act as a defence to
the” ~ ° 7 7 e’ 1 Z4{d) does not relate to claims to enforce securities, but to
v I ty, 7 ceju’  .ate, Accordingly, this argument also cannot

120 . vi - .argement that the house forms part of the land to which
it is 3 within the jurisdiction of the Land Court under section 149
of ’ " .. 7 dedfrom the jurisdiction of the Supreme Court by clause
90’ Tl

o * _ it .. dnresarves to the Land Court, and on appeal to the Privy
Co 4 ' ~ 1y titles to iand”. Thus the appellant's argument raises a
cor ~ timportance. The Constitution directs attention to "titles
tole . . t . . lents of the possession of land. In commercial practice,
t s : “* 1" " ton has been understood. Buildings, as Ward CJ
poir LT shreference has already been made, have been regarded

%0 as .+ = than as forming part of the realty. Because of the
Cous . wse of Tonga's traditions, the intricate law of fixtures and
of . ’ * " h applies elsewhere is not wholly appropriate to Tonga.
A" ' ' ° ' " wenotyetheen worked out, and their working out should
be I t o IOpT. of 1 2 law of Tonga case by case, we think that the
brc L + Tard CJ should be accepted. That means that it was open to
M ) + ithe bon¥ as 2nitem separate from the land on whichit stood.

E o h"  therei anything in the decision of Martin CJ
ins’ ) T, Trading Company v Fua (unreported, 4 September 1989)

140 wioais . L " i on. Thatwas a case where, in an action by the receiver -
ofz co 3i- ~of or :rty he alleged to belong to the company, certain land
Was ¢ e 1d in tosst for the company. He then found that the
build 1 i1 for by the same company for which he had decided
thela 4 o a¢" " Inthatsitu “on, he found "as a fact that [the buildings]
are f.. ; t: o. landi  “ore form part of the land.” He then made
“a decl “ir 8¢ :len somprised in lease [he specified the number]
areth _ .y Thisdeclaration was made in the Supreme Court, not
inthel: I. 7 en raathisbiiefreferenceto the case, first thatno question

150 ofsevera 2 ’ el. 7 ltile tothe land and the buildings was in the same
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entity, the company, and seconcly, that there v s 10
jurisdiction .on any ground that the ownership ol
involved in a question of title to the land reser . ¢

{ srighttothe bui s was consideredasa.

Finally, the appellant argued that the wor
Ag cecment over house," ty :d into the loan
' Bor:owerplec, .3thefollo.vingarticlesassect ..y ™ .
me de the document, not the house, the sec  1y. *

0, _. & ould not have been intended.
convey a ciez ** :aning, the Court should not st
opiwion, itis clear thatthe intention of the partie. ..
of property which would constitute security for' .
arcse,¢ ' 7 focicement through courto 1.

" - Second Edition (1988) at 379, "¢ -
ineffecth  ‘tempt to create a legal mortgage ... e~
"1 nentis specifically enforceable and an equ’
L. book at 331, authorit, iz cited for tl..

should be accorded "the rightwhichhe wouldha~ = '~ -

t the remedies of the mort_ _~e might correspon .
a legal mortgagee.” See also Halsbury's Lav ..

paras 144 and 673, which indicate that the appri .

i 3 equitable mortgagee whodesires to enforce h!
is:exactly what the respondent Bank has donie . . ..
first-instance was within the power of the ¢
circ  stances.

. «ccordingly, the appeal should be dismissed w™ ~
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