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1' .. wember, 1996, January & 4 February, 1997

Contempt of court - administration of justice
Constitution - impeachment - contempt
Sentencing - contempt of court

: Attorney General sought orders for the committal to prison of the respondents for
co uempt of court in respect of words to the effect that if an earlier Parliamentary
conte:npt/habeas corpus judgment (sec {1996] Tonga LR) of the Chief Justice was
overtumed on appeal then perhaps the Chief Justice should be prosecuted/impeached
Tiie words were allegedly spoken by the first respondent, the Speaker of the House, tothe
s ] respondent and then reported for a newspaper by the second respondent, and
published in that newspaper by the third respondent. The third respondent had not been
se “d so the motion against him was adjourned. A further motion was brought by the
Attorney General against the firstrespondentin relation to further words allegedly utlered
b ki, to the same or similar effect, to the Deputy Registrar of the Court. It was claimed

lie words were calculated to threaten the Chief Justice with prosecution, bring the
I -systemintocontempt, interfere with the proper exercise of the office of the Chief
su o, interfere with lawful processes of the court, give the impression the Chief Justice

.. independent, and suggest that the Supreme Court is subject to manipulation by
- .slative Assembly.

The words alleged to have been spoken to the Deputy Registrar were spoken
by the firstrespondent. There was no evidence that those words were the direct
cause of the Chief Justice discharging himself from the further hearing of 4
trial in progress. Nor could they be seen as falling into the category of
scandalising the Court and that motion was discharged.

As to the newspaper article the word "Faka'ilo® alleged to have been used may
mean, depending upon the context "to prosecute® or *to impeach”. Either
meaning was equally powerful in the context of the complaint against the
respondents.

The court was satisfied beyond any resonable doubt that the words the second
respondent used in writing the article were words spoken to him by the first
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respondent.

In effect the second respondent was asserting that the Chief Justice by
delivering the habeas corpus judgment was in breach of a resolution of the
Assembly and therefore liable to impeachment under ¢1.75 Constitution. The
court concluded that the Chief Justice had not 8o offended in the delivery of
his reasons and judgment It was never open to anybody to seek the
impeachment, prosecution or dismissal of the Chief Justice yet here the
Speaker of the House was solemnly asserting that the Law Committee of the
Assembly would be doing work towards that. It was there that the gravity of
the article, its authorship and its publication had its worst consequences.
The Contempt of Court Act 1981 (UK) did not apply to these proceedings as
they related to allegations of interference with the administration of justice as
a continuing process.

The first respondent at all material times spoke and acted in a personal and
private capacity butin any event it was immaterial in what capacity he attered
the words once he is found to be a contemnor. Even Ministers of the Crown
are, like any other citizen, subject to the law, the rule of law and the full
jurigdiction of the Courts.

Itis opentoone judge to commit for the established contempt of another judge.
The former categorisation of contempts into civil and criminal is no longer of
assistance. Interference with the due administration of justice is a characteristic
common to all contempts. It is the fundamental supremacy of the law which
i challenged.

The court concluded that the first respondent had intended to interfere with
the proper course of the administration of justice by putting about misleading
information. That could only be a most serious contempt of court. He knew
full well that what he was saying was wrong in law and in fact and that he
intended to put misleading information about. It was contempt of the court to
do so for it is interference with the administration of justice.

The second respondent was also found quilty of comtempt by participating in
publishing the words.

On sentence - punishment consequent upon a conviction for contempt is
inflicted not for the purpose of protecting the court as a whole or the individual
judges from a repetition of the attack, but of protecting the public (and
especially those who either volunlarity or by compulsion are subject to the
jurisdiction of the court) from the mischief they will incur if the authority of
the court is undermined or impaired.

The clear implication of the words was that the Chief Justice and the court was
notindependent making the administration of justice unreliable and unsafe for
those who may have cause to use it

Fines were imposed and a retraction ordered to be published (Refer to the case
immediately following as to the non-publication of the retraction by the

second respondent).

Thesecond respondent, ‘Akau'‘ola, succeeded on appeal in the Courtof Appeal.
That report follows hereunder.
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Judgment
1.  PRELIMINARY

By notice of motion dated 29 Ilovemt 21 1._> the Hon. Attorney General moved
seeking orders of this courtrequizir _. 1 pauc 21 1 to show cause why they ought not
be committed to prison for contempt of court in respect to woids allegedly spoken by the
firstrespondent Fusitu'a and published by the second and third respondents, 'Akau'ola and
Moala in the Taimi 'o Tonga Newspaper Volume 7 No.48 of Wednesday 27 November
1996. An affidavit in support of the motion has been filed by 'Alisi Taumoepeau Acting
Solicitor General of Tonga.

On November 29, 1996 the Hon, The Chief Justice having heard an application by
the Hon. The Attorney General for leave to summons the respondents granted leave for
summonses to issue against to each respondent to appear in the Supreme Court and show
cause why the respondents ought not be committed for contempt of court.

Two respondents, Fusitu'a and 'Akau'ola appeared to show cause on the day
appointed. Moala had not been served on the appointed day of the first hearing of this
motion on 3 December 1996. Leave wac given to serve Moala at an address in New
Zealand.

On 3 December a second notice of motion, (hereinafter the "Deputy Registrar
Motion") was filed by the Acting Solicitor General together with an affidavit in support
of the notice. The motion alleged that Hon. Fusitu'a had used words which constituted
contempt. The motion seeks an order that the Hon. Fusitu'a be required to show cause why
he ought not be committed to prison.

Since he appeared in response to the summons on the first motion (hereinafter the
"Taimi 'o Tonga Motion"), this court odsred that he appear in respect of the Deputy
Registrar motion simultaneously with the Taimi 'o Tonga Motion. A hearing date was
fixed for the matters to be heard together on 12 December at 9.00 am or so soon thereafter
as counsel may be heard.

2. THE ALLEGED CONTEMPTS
2.1 The Taimi 'o Tonga words and publication

The Attorney General alleges that there are three distinct contempts; one

attributable to each respondent:-

Fusitu'a

Is alleged to have spoken words to the joumalist ‘Akau'ola to the effect that -
"He was dissatisfied with the decision of the Chief Justice and went on
to say that if an appeal proves the Legislative Assembly right, may be it
would be right that something be done about the Chief Justice, that he be
prosecuted/impeached”.

The motion alleges that the words spoken were calculated to:

- threaten the Chief Justice with prosecution,

- bring the judicial system into contempt,

- interfere with the proper exercise of the office of Chief Justice.

- interfere with the lawful processes of the court,

- give the impression that the Chief Justice is not independent,

- suggest that the Supreme Court of Tonga is subject to manipulation by
the Legislative Assembly.

'Akau'ola
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Is alleged in his capacity as a journalist and as§istant editor of Ta.imj 'o Tonga
to have republished the words spoken by Fusitu'a. The complainant repeats
the particulars.
Moala ) L
Is alleged to have in his capacity as editor and publisher of Taimi ‘o T.onga to
have published the words spoken. The complainant repeats the particulars,
Itis useful to set out in full the article of which complaint is made. Itis as follows:-
(the article is then set out both in Tongan and in English).
170 2.2 The Motion containing the allegation of Temaleti Pahulu
Temaleti Pahulu is Deputy Registrar of the Supreme Courtof Tonga. In heraffidavit
sworn on 3 December 1996, she recounts a telephone conversation she had with the
respondent Hon. Fusitu'a.
The Deponent says that Fusitu'a during the conversation said to her words to the
effect of:-
*I think it is proper for the Chief Justice to be prosecuted,
What do you say about that?”
That she replied
180 "It's entirely inappropriate for me to comment on such matters”.
Fusitu'a said
"It's not a comment but just a family discussion between us".
The complainant alleges that the words spoken were calculated to:-
- Threaten the Chief Justice with prosecution.
- Bring the judicial system into contempt,
- Interfere with the proper exercise of the Office of Chief Justice,
- Interfere with the lawful processes of the Court.
The accused and each of them submit that no conternpt of court has occurred either
190 DY virtue of the matters alleged or at all and both appear to show cause why they ought
not be committed.
The evidence led in support of the motions is led by affidavit. Some deponents were
presented for cross-examination.
3.0 EVIDENCE AND FINDINGS

Findings in these reason s are made once the court has concluded that from the whole
:r t.h; evidence a matter has been proved by the Attorey-General beyond any reasonable
oubt.
A For reasons which I delivered ex tempore at trial I have placed no weight on the
200 evidence of the witnesses ‘Eseta Fusitu'a and Lesina Tonga called by the Second
Re'spondenL The rulingreflects in no way upon their credit. It was the way in which their
evidence was sought and obtained by counsel calling them which caused me to exercise
my discretion to exclude it,

40 THE MQTION CONCERNING THE DEPUTY REGISTRAR
The claim of the Crown in this motion is that -

"Seeking the views of the Deputy Registrar of the Supreme Court as to the

prosecution of the Chief Justice is in contempt of court as scandalising of the
court.”

The affidavit of Ms. Pa
210 Ms Pahulu's evidence is brie

huluis exhibit P3. 1t is before the Court without objection.
f. She says that on the afternoon of the 29 November 19%

R
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she had a telephone call from the Hon. Fusitu’a which she took in the computer room of
the court office. Her evidence is that the exchange was as follows:

He said "I think it is proper for the Chief Justice to be prosecuted, what do you

say about that?"

She said "It's entirely inappropriate for me to comment on such matters”.

He said  "It's nota comment but just a family discussion between us”.

Ms. Pahulu's evidence is that the conversation was in Tongan that the word used
which she took to mean "Prosecuted” was "Faka'ilo”. The proper English meaning the
verb "Faka'ilo” should be given in the context of this motion, is to "Impeach” or to
"Prosecute”. Either meaning has the same potency in my view.

The Acting Registrar was cross-examined by counsel for Fusitu'a who plainly put
to her that Fusitu'a had not called her on the 25th November. Ms Pahulu responded that
the words complained of were spoken on the 29th. She said that Fusitu'a has called her
on four occasions. The occasions were on the 28 and 29 November and that the words were
used by Fusitu'a during the fourth conversation "Out of the Blue".

For his own part Fusitu'a refers to the alleged conversation in his swom evidence.
(He had been served with motion No.1352/96 on the eve of trial and had no time to file
an answering affidavit). His evidence is that he "categorically denies" saying the words
complained of; that he had conversations with the Deputy Registrar but not on the 29
November. He said "I was looking for a copy of the judgment” (of the Chief Justice in
which the Chief Justice released two journalists and the representative 'Akilisi Pohiva).
His call to Registrar Pahulu he said was long before the 29th of November. (The order
of the Chief Justice releasing the men is dated 14 October 1996).

There is a second order of the Chief Justice dated 29.11.96 which assumes
significance in this he. -ing. The order has become exhibit PS. By his order, the Ghief
Justice discharges himself from the hearing of the prosecution of Samiuela'Akilisi Pohiva
with certain ancillary paras added. The discharging order was made on the 29 November.
Itis clearly not the discharging order that Fusitu'a sought from the Registrar - He says so
himself - "What I was looking for was the Judgment it was long before the 29th
November". - that is the judgment releasing the three men from prison.

The evidence is that at the time of the incident with the Registrar there had been no
meeting of the Legislative Assembly Law Committee which on Fusitu'a’s account was
about to be convened to consider an appeal against the judgment of the Chief Justice.

During the cross examination of Fusitu'a he was asked

"Y ou have no idea why the Deputy Registrar lied?"
He replied
"I am not saying she lied. I categorically deny saying it to her.”

I have anxiously considered the evidence and the witnesses. There is no reason in
evidence as to the Deputy Registrar having cause to or motive for making so serious an
accusation falsely. Importantly she was unshaken in her evidence. She impressed me as
an utterly reliable witness giving her evidence accurately unhesitatingly and to the best
of her recollection about very recent events. | am convinced of her honesty and the
accuracy and truthfulness of her evidence beyond any reasonable doubt.

The evidence of the Deputy Registrar is that she was surprised on reading the
conversation in "Taimi 'o Tonga", which she had been asked to translate after the
telephone conversation with Fusitu'a, to find that it related to the same subject.
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of Rex v. Pohiva under the threat of impeachment as the
preferred translation by the first respondent published in the
paper”. (sic)

The article has already been set out in full. What is known ©f it? The following is
established from the evidence before me beyond and reasonable doubt (and I so find):-

- Exhibit P4 contains the article containing the quote attributed
to Fusitu'a.

- 'Akau'ola was the assistant editor and advertising manager of
Taimi 'o Tonga newspaper at all material times.

- 'Akau'ola interviewed Fusitu'a at Fusitu'a residence on
14 November 1996.

- Some of the interview was recorded by 'Akau'ola, some was
written in 'Akau’ola's notebook and some of the interview was
not recorded at all.

- The article containing the quotation complained of was then
placed in "Taimi 'o Tonga” Vol.7 No.48 and was published on
27.11.96. And distributed and read by members of the public.

I am satisfied beyond any reasonable doubt that on 14 November 1996 the
respondent 'Akau'ola in his role as assistant editor and journalist employed by the Taimi
‘o Tonga newspaper visited the respondent Fusitu'a at his residence. There he interviewed
Fusitu'a.

The words complained of are plain enough with the exception of the possibility of
ambiguity in t he true sense of the translation and use of the word "Faka'ilo”. I find Faka'ilo
may mean, depending upon the context "to prosecute” or "to impeach®. The Attorney
General complains that it carries the contextual meaning in the Taimi ‘o Tonga article of
"to prosecute”. Either meaning, the Acting Solicitor General was quick to point out, is
equally powerful in the context of the complaint against the respondents.

Itis necessary to spend some time analysing the literalness of the words complained
of and how they came into being. Fusitu'a says that he did not say the words and'Akau'ola
claims that they were words Fusitu'a used.

On the score of just what was said, Fusitu'a has prevaricated from the very
beginning. In his affidavit he says nothing of whether he uttered the words complained
of inthe (Taimi 'o Tonga) motion. Inhis sworn evidence as a witness in cross examination
he says of the words complained of “I cannot swear whether I said those words or whether
Idid notsay them”. And later he says having heard the tape "I definitely did notsay them".
From paragraphs 9 - 17 of Fusitu'a affidavit he clearly had a conversation with 'Akau‘ocla
concerning his view on the measures to be taken about the Chief Justice’s judgment.

There are other examples of prevarication in the evidence of Fusitu'a. He has filed
in this court a document which he describes as a "reply”. In thatdocument which appears
to be constructed as a form of "Plea in traverse and avoidance”, he claims:

The recitation of the words in the notice of motion filed by the

Hon the Attorney General are not the same as those appearing

in "Taimi 'o Tonga".

That is true. However the different wording must be viewed against the allegation
by the Attorney that the respondent Fusitu'a "Said words to the effect”.

An immediate reaction to the "reply” is that it does not in any sense coincide with



26 Attorney General v Fusitu'a, 'Akau'ola & Moala

the evidence the respondent Fusitu'a gave during cross examination. For the first time in
cross examination he revealed his position on the use of the words. He said "I am unable
to swear that I did not say them nor am I able to swear that I did".

Did 'Akau’ola publish the words complained of (disregarding the translation of the
word "Faka'ilo") in the precise form in which the words were used by Fusitu'a? I think
not. 1reach my conclusion for the following reasons.

An analysis of the evidence about this issue must logically begin with the now
familiar publication in Exhibit P4 (The Taimi 'o Tonga). (An analysis followed, and the
judge then concluded):

[ am satisfied beyond any reasonable doubt that the words ‘Akau'ola used in writing
the article are words which were spoken by Fusitu'a to him during the interview of 14
November 1996.

There was some protrated cross examination by counsel for the first respondent
(M Paasi) which finds its origins no doubt, in paragraphs 10 and 11 of the affidavit of
Fusitu'a implying that neither ‘Akau'ola nor his notes could be relied upon since 'Akau'ola
referred to "Judge" instead of "Chief Justice” in his preparatory materials but to "Chief
Justice” in the article.

The cross examination and submission has no force. The subject matter of the
interview was the Chief Justice on any account of it - not anyone else. 1 accept
unhesitatingly 'Akau‘ola's explanation of the use of the word "Judge" in his notes.

I repeat, the case for the Attorney General has always been that Fusitu'a had used
“words to the effect” of those complained of in P4. I have no doubt at all given the
evidence before me that the words published and complained of are Fusitu'a's words as
recorded and recalled by 'Akau'ola. The words may not be agsembled in the article in P4
i the same order in which they were speken by Fusitu'a but Fam left in no doubt that the
words carry the same meaning in P4 as they were intended to carry in the answers given
by Fusitu'a to 'Akau’ola on the 14 November 1996,

Fusitu'a was asserting that a successful appeal of the habeas corpus rulings of 14
October 1996 by the Chief Justice would lead to committee discussions in the Legislative
Assembly Law Committee for his prosecution/impeachment/dismissal. Fusitu'a's assertion
needs some careful examination having regard to the law.

The Constitution [1988] Cap 2 Clause 75 provides as follows:-

"(l.) It shall be lawful for the members of the Legislative Assembly
to impeach any Privy Councillor, Minister, Governor or Judge for
any of the following offences -
Breach of the resolutions or Laws of the Assembly,
maladministration, incompetency, destruction or embezzlement
of government property, or the performance of acts which may
lead to difficulties between this and another country.
[Emphasis added]

[SubClauses (2), (3), (3), (4 ituti '
to this issue]. ), (3), (4) and (5) of clause 75 of the Constitution are notmaterial

- The assertion made by Fusitu'

a judgment which, in its effect dec]
Assembly unlawful and unconstitut
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SENTENCE
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I repeat the remarks made in the judgment. Punishment consequenton z c¢
for contempt is inflicted not for the purpose of protecting the court as a wirole ~r the
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I have carefully noted that what Hon. Fusitu'a said ip his = fﬁdavnt and s o . Ti
seems extraordinary, that, having spokenabouttt 31~ terofi”  ~ “hment” "'/ " ki

in the way he did, he was able to purport to retracct v “rds priatedin T mi'o T

Any damage was done in the publishing. It is almost unnecessary to poini out ihe «
public office which Fusitu'a held at the time of his published state  nts to "'Akau'c’
For years he has carried well, the solemn burden in his role as Speaker of uphioldiny the
excellent reputation which the Legislative Assembly of the Kingdom of Tonga hes
acquired over more than one hundred years, a task which he has carried out vith
distinction.

Associated with Fusitu'a's role is the historicai respectin which the officc of 8p - e:
is and has been held. The consequence is that when Hon. Fusitu'a makesast — 1tic
the press on any matter, privately or as the Speaker of the House, the people generally
accept what is said without reserve - for such is the acceptance of the intgrity of the office-
holder it neither could nor should, be otherwise.

I have been convinced by what I have heard that Hon Fusitu'a used the words
complained of. No reasonable by-stander who having read the article ana La
considered the assertions it contained could think that the Chief Tustice {and indced a.iy
Judge of the Court), was independent.
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