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Judgment
This is a ruling pre-trial on a defence appli
disclosure (or discovery) by the prosecution, of d.

interviewed by the police during the course of ahior. *~*- -

rsons ate to be called as prosecutiori witnesses or «ic .
pe p .

murder and grievous bodily harm counts is set 20 ¢
application was argued however it became cen .J

100

30) prosecution witresses; and in the alternative a1
statement(s) of ore prosecution witness, viz. Les’

of police statenients made by persons to b callea _ .
. ral order was soughi from the Courti:  :]a%- -

thiz judgment, when I refer to "prosecution” 1 1

bodi. 18 the police, Crown Solicitors znd cot

psychiatrists, doctots a8 esamples) whoa:z 2

and give evidence ee Rv Ward (1593)96 _
First the defence refer me to and rely on s.

70 that’. :court has an absolute discreticn to r

K1

Whatevers. 143 doessay (andr - )itisentirely ' -

relateto*! ity - of sitvation befere me (butl* -
8.143 does ave).
5.143:

(a) give iis placement in Ft Vi@ .-~

Procedure®; and
(o) given its position in the Evic2i
(particularly 38 138 to 142 in~"
20 (¢) givenits own wording;
The proviso, on which the defence places
may at any time during the trial require tt - /ritir =
The underlinings are mine. The » tion is .
eXamination on a prior inconsistent staiemen
a. ' ___ve. azbuseofthe procedureby: owi -
onsic’  :statement.

So0s.143 doesnotdireclly help - ccusec -

The defence then turn to the common law ~
20 o any other statutory provision - $5.3 and 4 Civil T

N

clearly relates to matters arising ix. o1 > . .

AR

i

o

Iam1eferred to cases suchas Rv Biyan™ " ]~

151 (ard " note also such otherolderci 3 _

Howes (" s viarch 1950 - unreported, LC/2); . lv 7 ' (

Xinaris (1955) 43 Cr App R30 (note). ( ~~irl¢
Mabk =nvR[1936]2 Al ER 813; Bakshv R {1_.
App T3 B v Charlton [1972] V. 758).

Thzeffectofthe Bryant  “Culli Z1c 1873

Zezlar  case of R v Mason [1: /.1 ™ i

10 nrogecution io disclose & ~n  io .« ichiic !

[

* Agavaka & T

. to order pre-tri
ner:ts of all perso:
. nd whether tho
| of the accused ¢
+..ugust 1997). As the
" ingto disclosu
" .l prosecution. .\
1 of all (30 126 .
~losure of the polic:.
ake it clear that
i eralia, all of such
‘s (say scienti.”
> s, prep  ref

=

. (cap 15) as showir
. 7ious statements .
t,. ' _annot, directly

) iacidental effe-

t *Of Judic" |

st vunding sectic
-4 clugive); and

' ..itmess at trial.

. iginspcdion ..... "

nilates the cros:-

‘1> e control ¢~
d see the claim

e-trial disclo  c.
11 ce (in the absenc:
259).

D3 Cr. App.R L6
4 7 J5]1QB348)R
°r. App.R.29;and P _

:losy ca3es, cases Suu
. =(1930)22

‘s=d,ii myview,inaNev
d the duty of *
) bee in evidence. The
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280

privi :it was supplied in confidence, nordo eir.  s17' -1
Evid . ~mort stich a proposition)

- . u led by 3 peneral rules or principles which r:ustve '
andir " "3 _eaof the criminal law:- '

=)  rosecutor (or a court) to ado taninflexible ap; to, and with 1,1 >

:s Thave mentioned can' /ork aninjustice (and sce ¢.g. what- ~ 3 1
- Lawson (1989) 90 Cr App R 107 at 115 - "aninflexible appiic  nof
can lead to an injustice”).

I © iladly that will be so given that it 's for a prosecutorto de "k .vhe  3r
. .. caseis exceptional and ¢ ,uire the I “gover - .
y persons notto be called:  sitnesses; or (if) the dise | « 1
¢ tementand testimony is not minor but falls withic the o of
"1l inconsistency;
(. : 3sts of justice are paramount.

he functions and duties, . | particularly those setouting 311 i)

above, srmusthave inmind s 143 Evidence Actand the rightwhichi « e‘by

givent ., - as to previous inconsistent statements. Sucha right could b+ (and
m © < tirely nugatory by a prosecutor adopting an inflzy 1 1 unduly
restric.” . .. Jusiice - the interests of justice - would not be ser d.

' srests of iustice,  1woughthed ‘~ssetoutinabovea sprop "o se
of ar 1 wurtmusthay  nover-ridirt |~ supervisoryrol s, i* nes (et
eg. R _ 7 ..3)96CrApp ' 1at26-wheare the English Courtof -~ , aluai, Nat
then . sic to evidence which was othe. /isc disclosa™le "ov’dL. . hl *!
from ¢ - " the grounds of public intere: . immunity wasor - obe  d |y
Co

. 1 10 what I have said above, where the defenue st *v 1i  losure, and
wheth ..~ . trial, and order may be madc for pre:uction of the inft  1zfon. It
isain "7 . ial judge's discretion.

It - led !aw in England (and certainly became cemented in, i the law , at
the time “*» nous IRA bombing casessuchas Rv Ma mire &ors (1: )94 CrApp
r133at v Ward (1993) 96CrAppR 1 at 22 and [1¢.3] 1 ® ¢ 9) that the
failure ~f - ~secution to disclose to the defence evidence which nuic” to .. > been
disclo * .. .. gulanityintl _ourse of the trial” (s.2(1)(c)Crm ™ 1Act
1968 - U1 , ' . ', there was no disclosure was irrelevant, thatthe « tvof  :I ure
was & co = orie,and that if that which was not discloscd xug ave heen
discloseu u" rity (in trial) would be & "material” one resulting it wic >nbeing
setaside o .. +he above summarises the effectof .- ire (ut 146); 1 ~ " (at
22)said .. . Iv (Mligationtodiscl  only arises in relation toevi " r._: shichis or
maybe 1 “uelationtotheissues which areexpectedtoarise, orwhichun- ¢ dly
doarisz, i~ c wurse of the trial. If the evidence is or may be material in this sense, then

its non-di "u s likely to constitute a matenal irregularity”. (My under 'ining).
But 1 jreferred to the above 2 cases (Maguire and Ward) that leads me to what
is, appare My, _ . ss rigid approach, a more fli ible (and just) zpproact: by = . itz i
Englandi .1 -~ stfew years, no doubt as a response to the injustices row  n to ha
beenpre _ .atedinsuch cases as the IRA bombin ones. (see RvD: ! 1.
613asv ' ¢~ lying Ward (and saying, at 617, "we recosnise thator ., usti 2quises



23 .. .sungavaka & Tagy

ool . and whenever possible ~ "+~ the defence tom
i £ s T oot ., .. v Livingstone[19..]
SO d=* 1 all material *of
> ;'end I add whois > i t- how canit be t
: ' Ve eang [1GC4]12AILE 4 atp 25as foller
oy
towsvertothe . 0 T 1, " 'd submits, rightly,
y 443 ane 443a of ' © ) were by no mear;
300 (i. . Archbold summa g *_irrar Howes, Clarke
£ v+ and Dallison, . ~ ' :re merely aspects i
he ¢ gelem  rye ror ' " ar mal which depen
Tl vyl oo fic v - urt, of the rules ot
[ [ G Jir ‘= but it is illustrated
' ~ - the Divisi C - ~tices exp. Hawthoin
+Y . Onthe ~ |basis ~ : defendant is plainlv
“(.ecttos atc /vt oo , and the possibility ot
’ B (| A [T o ... ' _upplied with policc
410 oo ir a ' ' Y Hpt the words of
. .in] ~sey (1979) € . - 426, where he said that
o,
.p in mind that those ‘uct prosecutions ows
“ytotke Courts toer . * . .idence of help to an
ac i sither 1Es 1 - 11 rdefence. We have
no reason o think that ‘ad ‘- - aifeveritshould be, the
o =~ digciplinary . =~ ¢ " ‘o take action. Tle
gfor theirpartwill .ou .. .. . ts no advantage froi
n toctefc yonthe ot T
20 Thatsta* 2 trefl cts the | o5i4 -t 0 i ihan today. We wouid
« ~ oot at"allrelevantevide *~used" is not limited (G
" “:nce which will obviouslyadv L . se. Itisof helpto " *
~ rdtohave the opportunityofcc 1si = ° ) terial evidence which
1 : osecution I 1ve gathered, ana * Y ysecution have mi '
t_‘rown ‘sction of evidence 1o :'_ . : ve that in practice the
i~ ot ce of disclosing vauses ! 1 much more clearly
_~ised by prosecutors gin 2 th © 7 e Attorney-General
¢ " elines. Thecun. ‘Code Co  .if . " ., ceilecting the words of
330 Lawsion LJ. which we have que 2d,, .7 " . &
"Prosecutingcounselshoula® .~ ° ..~ _:sthatheisresponsible
for the presentationand ge~ - ' sese and thatit is his dutr
toensure thatall relevantevid i~ nted by the prosecutinu
or made avai'able to the defence.”
Sofi.. 2 "elawisconcemed,. .. rever, 2t il difference betwe
1€~ 992 intheprnsentca..i = 1 -, olice and the Directer
¢ "ub ic Frosecutions weree ledas | = toadopt the Bryant

Dic = ~f1946)31 Cr. App. R. *46rat, t » Dallisonv Caffery (1777
340 1.0.3.2 3 aoproach ic the . leats .70 could give ma’
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re not to be called, tha: is to sz y, JTME 506 U
( se riore i the name and €380 « . I
S o aadinade a statement”
ca oy o cfoundin RvWe d[1993] 0 v 2L TSat s L,

- - ¢ _:dwithmurder, acapit ' ™rce. ir firaso oo
(Fur: ) 1w h oeliminary inquiry before thew  _islr 3Cc
purs L3 L msAct(capli)ie. corw walwithodtezllingev .
with' .. . ‘ 18 (23 they were on.y cblij dto sodo) "a fair: mmary e a.
st Toolozse o1 L ises” together with a list of cxhibits W " o iy of
docw ~. T - other zccused (Tapu) chose thz cifferentrou - nd. -
was ~* . iryine.  y (pers34ivanisi "Cour*= ct). Tiiat v
it be. hat:h . as, least rjuablyv,s o L Lotitens a0 8
said © R O Tuii ooov) ceine ‘ef and what was set o .1 e
Fur - . © o, o. cr(Tai's)statemeat-a; .inznarsa 'ichlaccept inay
we b -~ » cv-  Tapuatmiaiie whett rafrapu © o3t yinili ted
byt o v . .y 6 deceased fell to the ground ¢ .v  ther his he . hit
groriw. ¢ © ., ondercross ex. ination in the courtt v.ow, they . *ss seems to
have . °° . "‘nots.. " dec sedfallandhith’s % ont.: o .Jbut!
com . 7 ¢ stiensanda-  ersarenotrecor  [thsmettiris cen ly
clear; ! _,  h should not - faimess - the accuse . bave the (appar v
incoas* ‘4. abletothemforuse atfial iinecds? o, eno $EEV e
Act? T . .ty dvised, if it came toit, [ would see ! _al” g " Tere..c
betwe - © _Toa's © nceand the police statement, 583 1% ial (iscr- wy
-notz’ .7 ~iinly touches onmatters whichare,orm ~le,,  rial -] fic
tot - " a8 warse attrial! - itisa "mate o 1" di cicp ney wher v v s
terms o L ,ws g s 0r Dallicyn or Wazd, and is of relevance to ihe det e in
terms o :
© - aié have crdered, in any event, the specific discle e, tc o th
defen~ v any (and all) statements toth  lice by Lasie!li Toi, (2Ith ' 3h, -,
as [ &M wwwr woiw waay, Lesieli Ta''s statemeat has been hando. > the accused o ounse!
by the p . s
[ , .ant". Butgiven:
w 1Yz ovtal veas hosor dexib - i (G-t w)
- ouch to disclosure 23 evidenced e . in . _nn | son,
v, Ward, Davis, Livingstone and ¥ nga;
< Tac. . tais trial is o a capital count, to.  «¢h ¢ X
“'> _f *tha one accused (Fungavaka) has not 1 he ' et of a
eliinz oy inquiry where witnesses were examirec (b« ily has a “fair
»amre ") and
@iy e .o :sently known discreparcy alreacy 1 ..ho:ed {the wiliess
Te),
lorce~™ 5, ticularcass, inthesecircumstances, (andlenu asise tt verds)
thatthe = os ~ should disclc :to both defence counsel, . ' “~! - Il the ' @t u wnts
of all witncss:  ~  the prosecution (and make availabi: copies of all those statement . to
defence cc. 3

“Toimal ° ~'ear-:if there has been more (han one t tfromoan 58
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Y+, th iti, "helptoanaccused to have the )
e 77 _ .71 wosecution gathers and fx o
s ‘te to be led. The accused mus
I it *+ basis of fullest inform=ho © -
Toa »sure accordingly and as set out i
o zri ostcripttothisjud ent Judd -
. ' s rep thought, as well, to . relev.
o (O AR | ‘Zations Act 1706, Asat
at' ‘- oz vrhether this Acthasco ~° -
itic* ¢ -ce =or notldo not believe that it is « s*
(v ror C'”l] Law Act). First thn, English
c ", .. "), anumberof Wi’ al
i T( (1- - in the Enghsh - ‘
( , 5, Ete; Part VI Magistrotes' ™
Ge . ¢+ -~ nples only). The Engliei
I n Tydepe leit,sections-i . 3
(ttk:" r)inother Parts. £
Cie ! 2¢ and/er because of their ir -
" : o rizte to Tongan conditions
! isis ‘mportant), the E it .
p -t “asiie (and [ note that mar..
le, " " ". ‘c- nis) a1 " recognises (eg in s 21) .
] - r7icel- e (and it is those rules ¢
attar | i-rtove). Some thoughtshowd be giver

E

.. vFungavaka & Tag:

f+ at witness should-be ¢ 'sc’o

v laninjustice inust

ava ’

‘his particilar case and in -
‘th the prosecution obligatior (o
:|~ ythege accused is made availavle *

suitable statirtory regime of disclosure conplad wi

PRI
‘ R
based,

ites' Col s Actrelating to prelir”
nd-up* proofs of evidence a

o

- circumstances, suc’
nsure that all relev:
'« noting, as was said iu
‘nnsider all the malteiic:
.. .eufion makes it s owi;
, opportunity to mé’

€.
ourse of considering th:.
13 of the (UK) Crimin:
‘" .ientit has not t
“effect yet. But whethe -
1ld be applied in Tor
.- oIS many areas (i1
“extensive legislativ:
- the sections in Part V
* VIT Miscellaneous and
> vode containing mar;
rt  edependentonwhat
- provisions (whether @
ther provisions) are not
ces.
tlines the necessity fur
7 jurisdictions have1
- . “ rules of common law
:nt that [ have set out - or
_lom, to providing s
» of the relevant provisions
ind perhaps, introducing
which such proofs are



