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« 2 ocedure - re-open case - discretion
Thea © p:aled against the dismissal of his claim in the Supreme Court, ciaiming
mone -] _ d weie borrowed from him by the respondent.
20
Heid:
1. ". wezs one of those unusual cases where the Court of Appeal reached a
- ac1 sion different from the trial judge onissues involving the credibility of
8808,
A pondent's evidence was disbelieved by the trial judge, as it was, thesi
’ as no room for a finding that the money advanced by the appellant was
. And the respondent admitted receiving US$22,218.
3. - 'rial judge did not reject as unreliable the evidence of 2 other witnesses,
30 ' :vidence tended to support the appellant's claim.
& «dge below should have allowed the appellant to re-open his case and
a letter, a relevant exhibit, that test being whether the grant of leave to
«and call fresh evidence would cause embarrassmentor prejudice to the
-~ de. No prejudice could have been caused here. The letter strongly
rted the appellant's case.
s + al allowed. Decision set aside and a verdict entered for the appellantin
im of US$22,218.
Casesc ~ ed : Smith v NSW Bar Assn (No.2) (1992) 176 CLR 256
“0 Londish v Gulf Pacific (1993) 45 FCR 128
Couns. ¥ - opeilant : Mr Niu

Counse’t  r._pcndent Mr Foliaki
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T : __llaat (the plaint i auv wie rial) o :nt seeking to re:

Uy o0y aiehvhe cleimed he had lentto o o 68 "~ .ndant). The defen
a7 e plantt d TIUS$222 Tt ed that the sum
e, to - ythe ol 'ntiff haa vl “* to meet his gam_

i

. 1ju aid he wasu e 16 co . ridence that either = -
1 , 1e guth, vince the plaintiff bore the on " »found for the defenc
T - 17 ings '". ppealfroni{® " decisi_.

v u'c cinwhichanz | lateecc - a conclusion differc:.:

~t of the triai judge on issues involv t of the credibilit
3. I the | *sent case we recogn 1+ is J had of seeing
8 1@ of assessing their credibility. V.o . fore carefully conside ..
St o1 otwe should decids this agpeai by form © . . nview of the facts whicit
i .V havecomeiothe ¢ u e * cide the case ourse"
16 tha 1 8eid thie case back for  -uial.
© a¢ sre several inatteis that lead us ¢ w - ©~ Thefirst, and r
if, is the . .y in which the essential isst .° . . e, i.e. whether the amo
o.My Cllived by the defend: ¢ 1sajoano - :nt of the plaintiff's alle
[ deferdant's husbaind, waspnn  atedto - ision. Ifthe defend; "
o a > adhatissue was disbelieved by Lewi T 1 »room for a finding v
t .1 _ . " anced by the plaintiff wasnotalo: . .3, of course, room f
© @i I .plaintff had not provedthz 1c .. .a . *  full amount he claime !
tila defendant. Indzed, thatwasalii °- ] s Honour. But since
=t du itted having received the bulk of ‘he ed to have been pai
" >t think His Honour shouid have becn ® ' oubt that the plaintiff
"7 dte . verdict for it least tnat amount, if "o e’ . :decfendant's evidence .

1. ., wasnota loan.

h : Honour staied in explicit terms that t - - - fendant's evidence. .

: u + directly to the point, I do notbelin i:nt or her husband.” |
state 1 did not preclude His Honour from fi, plaintiff had failed to
di..©  « the onus of proving the amount he .... 3.7¢ ., .hc defendant But as he

" a1 sedefen  at's evidence that the amounts & * __ her were not loans, tt
snareom for - “inding that the plaintiff had failed to. irge the onus of proving

- it dloans.

", vas certainly open to His Honour to conclud ;re were discrepancies zn.i
inzcevracies in the plaintiff's evidence. Butthese ~ . matters such as the prec’
2 ..l rmonies were sent to the defendantand . ‘.- amounts.

_7 jere aa'  nnoadmission by the defendi * 1 e received US$22,218¢fi

s, 1, e weaknessesinthe plaintiffsevid ~co la -eled His Honour to

¢ f . g that the plaintiff had not discharged the ¢ s ¢ pooving the amount of .
defendant's indebtedness. But the admission made b tl.. defendant overcame °
problern > the extent of the amount admitted i.e. US. !

Fur 1er, Hiz Honour appears not to have rejecic 15~ -liable the evidence of «
vitnesses Tsey and Yu. Their evidance tends to su e plaintiff's evidence th
- Inat. o row monay from tlie defendant's husband t¢ 7 his gambling debts.
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& o, ale. ter reates asadmissit v 10t LN
the o . .. ¢ .0 eI, especially as His Honour had al Loel
detenc . .3 obebelieved.
: ,*» 1ir the plaintiff discharged theon - 3 (. v athe
evide 4 a: ' :admission made vy defendant, prove « acih - A
indebie: ¢t ot -erxten  US&$E221s.
‘W Coreorderihat the appeal be allowed. ‘1T d ¢ivT LoTL o Tisooto
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