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:d guilty in the Magistx ('t toimp tir wito Tonga and
He was sentenced to a totzl ot one month's ....p...onuieit. He
"¢ .itence.

« :first time the Supreme Court had dealt withauc = offence.
1""es for drug offending (in the Drugs and Poisone A :t )need lcokinyg,
-egislature and the maximum fine in particular might b seenas a

ount.

1t, a United States of America citizenwas a m2fure | 1essmare,
.d in the world. He was not a person with the inpatucsity and
" tion of youth.

ta state where people can come and go with impunity with drugs.
Tenders the clang of the prison doors, the realisation for the firsttime

of freedoms that comes with imprisonment, is a salutary and
xperience and the length of the sentence of impnsonment is not all
tant.

‘vere other factors here. There was noerror of principle in a sentence
sonment here. Nor was one month manifestly, or clearly, excessive.
‘tvas a very very lenient one and without interferingin any way with

ant principle, that a sentencer is given a discretion which includes
“sation of mercy and leniency when the circumstances call for it, the
"> was so light it was manifestly wrong.

1e risks of appealing against a sentence (and appellants and their

should have regard to it) is that the sentence is open for review in the
ecourt. A courtcan, and will, in appropriate circumstances impose a

>nalty. The courts will move to deter such offending.

" increased to 6 months imprisonment, concurrent, on each charge.

nt successfully appealed to the Court of Appeal and the report of that
‘ately follows).

- Mr Tu'utafaiva
nt - Mr Cauchi
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Ths- : *‘n various respects, buiprit - s .r 1portance attache
the fact that, a: I ioid, this is the first time that this < ~s had before it a -
involving the , « 1ibited drug cocaine.

Cocainei.. ,ardedtheworldaroundasoneofthero .. ")usofillegal, unlawfy’
drugs or subs®” ", and is frowned on by the authoritizs i __I>us countries, as \ir
Cauchi for the Cro' 1 has put it to me today.

In many common law jurisdictions, there are giac ~, there is a scale i

so  seriousness of various types of drugs, or the seriousness ~ ~~ . . ‘ch particular types of
drugs ar . >parced.

In the Kingdem, andnodoubtreflecting the factthatizis*>n  ly drugs have notbecs
a difficulty, a problem, in the Criminal justice area, 1 no such gradation -
unfortunately, and I stress the word "unfortunately®. Vi1t -  hing that perhaps the
iegislature should give attention to. Here in the Kir .. "< & 15 simply a blanket
provision in relation {o drugs of whatever nature and « .. -

There 18 arieed, in any event, for the legislature to ! - . punishment provigion
which is contained in the Drugs and Poisons Act (Cap.'/9) 143 sub-gection 2. i

" would seem that sub-section has not been looked at for iize or 80 years; and agair
there was force in what Mr Cauchi said as to the maximu , " ies and in particular as
tothe monetary, . ty, the maximum fine thatisabletc ' ~ ". $2,000 only migh
be seen to ke a deris »ry amount in some circumstances. C3r |y it is too small in my
view.

In those common law jurisdictions where gradafic : ade as to the state of
seriousness of drugs, cocaine is ranked as one of the most. * us. 1tis known, in various
jurisdictions, as a “Ciass A category drug”. Insome juris:™ ._aling with traffickin;,
importing, 81 a drug carries with it life imprisonment.

Here ihe . ialty provisions stop ata maximum of 10 - imprisonment. Thatis

% still a substaniial imprisonment and shows something of :h .. ., usness with which the
legislature regards such offending.

Iam making these remarks to put whatlam goingto” . insconinto proper context,
in my view. Also to put it into proper context, I note whz. Cauchi has said about 2
presumption in some states or countries of possession of 5 3 or more of cocaine, as
being seen then as being a quantity in possession for the pur] of supply to others.

Iaddtotha:this. Thatinthe common law jurisdiction.. . ~nowntome, thatis New
Zealand, the presumptive limit for cocaine is much lower. Y ou are deemed to be in
possession of cocaine for supply if you have possession of halfz  ram or more of cocaine.

50 Here in these proceedings, this appeal before me, I “>ld that the quantity of
cocaine in question was 1.56 grams, one and a half grams. A distinctly useable, a
distinctly significait, quantity. I note what has been said on . .aalf of the appellant, that
serhapsa fourthoft’  Juantity which he sayshe purchasedi  =iji was used, so he broughi
the other 3/4 wit  aim or the other 3/4 were in his possession “hen he arrived in Tonga
Thatonly a ¢ varter had been used of the amount purchased, in:iicates that a considerable
other useable quaatity was left to him.

This is an appeal against the sentences of imprisonment of one month (possess™ .
of cocaine) 2.1 " /0 weels concurrent (importation of cocaine) imposed on the appe
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in the Magistrz© ' Courton 9 April 1997
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The a .. mved in the Kingdom on the 5thof Apiaal 1¢ .. .
the United § .. A merica. Heis 45 years of age. Heisabusine. L
of maturey- | a.:da man, it would seem, with experience inthey. * Ton
tobeconiics |, =81 putitto counsel in the course of hearing subiai - - c
in their teer . . early twenties who, with all the impetuosity ard i talioil
of youth, inay . . involve themselves in a fool-hardy way ininvi * 21 1t with drups.
Thatisno” ' . . .vith this appellant.

Wh o - 'lantwas in Rji (lamtold as partof aweadingce . a1 nd:
whohad tia soto Fiji from the United States, as I understand, it h o then
to travel tog th the appellantafter the weddingto Tonga, an '« ayfir .. :
alltogether©  ~  'u), at this wedding celebration in: Fiji, the app ... 1t a8 offeied and
purchased : “ty of cocaine. He says he vas & ‘hat intoxicatea. W' . .1, it
indicates sc _ about him, the fact that at age 45, he is prepared to cnteri .o such
transaction~ ~chase what he knew to be an unlawful substance. He thenused ig, iie
says for his rposes.

Itis! .. - somewhat naive to submit to the Court below and to this Clourt that
having pu: & significant quantity of cocaine, havin outlayed moncy to do so, and
then used - within a few hours, that when it came to travel froin Fiji to Tonga,
he hadcc ¢ 1orgotten about the cocaine in his trouser pocket.

Ona ~ " ‘ua'amotu Airport in Tonga, it would seem from what I am told, that
the appeli: 1t ¢+ " own actions drew some attention to himself. A drug-a  snitfed at
him, the ¢z~ "~ “slocated, and he then admitted to the authorities his 78t onand
the circumst in which he said he came into possession of the drug,

If there . * view abroad that Tonga is an easy mark, that drugs can come easily
inandouto. .. |\ then this incident would show thatis not the case. It is not as simple
assomemig ~ '~ ' thatthisis asimple country in the middle of the Pacific into which
people canc - -d go with impunity and take substances through with impunity.

The au s (and the Court in it's role will back those authorities) have set their
face against _ortation (or indeed the exportation, the use of Tonga as a transitting
station) of d . tto this Kingdom. The fact that this is the first occasion in which a
prosecution ! . t :en taken in Tonga for cocaine possession, might be seen as an
indication ¢ - - ccess of the authorities in trying to prevent serious and "hard" drugs,
as they are s0 nes described, from coming into the Kingdom.

This & it was treated more seriously on the possession charge than on the

importing ¢ . vy the Magistrate in the Court below. I can see and understand why the
Magistrate n .1 ve dealt with it in that way. He in effect accepted that the appealiant
had not brou e drug in as a commercial or trafficking operation. Accepted that this
was drugs in hi~ © 'n personal possession. So that the possession was the more seriously
regarded by the vagistrate, rather than the importing (and on the possession charge,
leaving aside the fine of $600, one month's imprisonment was imposed, and on the
importing cha:ge a concurrent 2 weeks imprisonment was imposed).

It was clear and deliberate possession and that was, in reality, the subsiantive
offence which -~ Magistrate dealt with. The appeliant was arrested on the 5th of April.
He spent the weckend in custody. He says now, he bemoans, that he does not like the
experience of life behind bars. Two days is not life behind bars, but it1s enough to give
one a taste, I imagine, of what life behind bars might be like.
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There is something to be said for first offenders, thi -
behind that first offender when he first goes to jail, and r
comes with the clang of the doors, is a salutary and soberin_
the length of the sentence of imprisonment is not nccessarn
offender, beecause it is the effect of imprisonment for the -~

But there are other factors to be weighed in this [~ ~
appeat. Itis an appeal against the sentence of imprisc-
given the circumstances involved, given the quantity
there was anything wrong in principle witha sente . of |
Magistrate. So there was no error of principle in my .

The other general ground of appeal inrelationtoap i
the sentence was manifestly excessive, clearly excessive. L
be said to be manifestly excessive? The answer I give is '

Mr Tu'utafaiva valiantly argues the personal circis..
they are special enough to make a month's imprisonr :n(.
course of making submissions, thatin any other circiir:
ag a lenient one. To some extent the prosecution i8 of ine
sentence as being a quite lenient sentence, and sugges! it |
fact it needs to be corrected.

Far from being manifestly excessive, itisindeed: . 7 .

without interfering in any way with the principle (whi. i

any sentencing officer, whether Magistrate or Ju< _:,

that discretion, there is an element of application of

circumstances call for it) so without interfering in aiy ..

reached the view that this sentence is so light, thatiti. .
One of the risks of appealing against a sentence (.

to this, and their counsel should have regard to this) is

by the appellate court. And a court can, and in appropri

greater penalty. Because of the circumstances here (i.e. = .

of cocaine ina small but still useable amount, byam = :

he does, and the affects of what he does) a senten -

that Tonga will not countenance such offending,  :

offending, a sentence of far more than one month's inr _
I have reached the view that each of the sentences of °

~.

be quashed and in substitution for those sentences of | .

1. On the charge of possession, a sentence of {
for a term of 6 months should be im;, L.
2. Sofar as the importation of cocaine is concemye-
of imprisonment for a term of 6 months imposea.
3. I have decided that the terms should be concu

appellant should consider himself lucky as to* at.

4. A total of 6 month's imprisonment on the char_ -
I make no other orders. It is over to the appropria‘e

g of the prison doo
: loss of freedoms th :
1ce. Sothat, itiss:

" timportant for a fir
-, that has the real stin:.
‘r case. First, this is an
* :n the drug involved,
 m not persuaded that
entas imposed by the

itsentence is whether
- 1onth's imprisonment

“this man and says that
:. And he said, inthe
ntence might be seen

l. They describe the
is so lenient that in

/ 1ientsentence. And
t - the principle that
>retion and as part of
! leniency when the
“iat principle, 1 have
1 .Jrong.
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~¢ i3 open for review
stances will, impose
“ag into the Kingdon:
. nows full well what
1 ks out to the world
move to deter such
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t.
1t
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“ui the

16 result.
s in the Kingdom a3

to what happens to this man, as to whether he serves all or an; .1 of his sentence here,

or whether he is deported and serves all or any part of his ..
of America.

ze in the United States
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The ' ¢ me as tourists from America or any other part of the
that this i ft option; somewhere in the Pacific where you can dc
like. And .

" e message that this Court on this appeal is giving.
Iad. -  _suanttos43(2) of the Act this Court Orders that the ci
be forfeit ° Crown and be destroyed.



