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Kalaniuvalu Fotofi li V Free Wesleyan Church & another (No.2) 

C.A.No.6/95 

Burchett, Tompk{ns and Neaves 11 

28&31 May 1996 

Land-lease-parties-breach-estoppel 
Lease-sublease-fiduciaries-consent 
Fiduciary-duties-jull disclosure 
EsIOppel-land-lease-part performance 

The Facts in this matter are set out in full in the first instance decision immediale:y 
above. ln the Court of Appeal 

Held: 
(1) 
(2) 

(3) 

(4) 

The appellant was capable of being a lessee of land 
The appellant was e~topped from relyingon the alleged defec '~ in rhe execution 
of the lease 
Section 18 of the Land Act did allow the church to us e the ladd for other thar 
religious purposes with prior consent of Cabinet and that a failure to obtain 
such consent did not automatically avoid the lease 
ln any event the lease, itself, allowed the subletting, with the consent of 
Cabinet 
Both s.18 and the relevant covenant in the lease itself allowed consent of 
Cabinet to the sub-lease without the plaintiffs concurrence. 

Statutes considered: Land Act ss 17, 18,19 

Counsel for appellant 
Counsel for first respondent 
Counsel for second respondent 

Miss Tonga 
Mr Fa and Mrs Taufaeteau 
Mrs Taumoepeau 
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Kala niuva lu Fotofili v Free Wesleyan Church & another (No.2) 

Judgment: 
This appeal concerns the legal effect of a lease and sub-lease of land originally 

leased for the purposes of the largest school of the ; :ree Wesleyan Church ofTonga. bUI 
aftelWards sub-leased for extens ions to the runway of Fua'amotu Airoort. The lease 
covered also a large area of land which has not been sul:>-Ieased. The appellan~ whose 
hereditary estates include the land the subject of the lease, challenged in the Land Court 
the validity of the lease and the sub-lease . 

The land was first leased for the purposes of the church school in 1925. Thecurrenl 
lease is dated 8 November 1972, and is expressed to be made by 'HIs Majesty King 
Taufa 'ahau Tupou IV Ki ng of Tonga .. . called in this Deed the Lessor' and the Free 
Wesleyan Church of Tonga , so named in the Tongan language, 'called in the Deed Ihe 
Lessee" . The document "Witnesseth tha t in consideration of the payment of the yearly 
rent that is recorded in this Deed ... the Lessor leases ... all that piece of land leased to Free 
Wesleyan Church of Tonga hereinafter descri bed .... ' The land is then described, anda 
term is stated ending on 12 April 201 0. T here is a covenant to pay rent a T$16P.84per 
annum. There is also provision for a rent review each fi ve years, a power of determination 
being conferred on the Cabinet An im portant clause piOvides: ' And the Lessee further 
covenants for himself. his he irs and representative that he will not grant a sub-lease or, 
or transfer this lease without the consent of Cabine t beforehand obtained. " Other clauses 
require the consent of the Ministe r of La nds to the erection of any building and give him 
power to remove buildings erec ted wi tho ut co nsent The lease is executed on behalf of 
the lessor and lessee . The Minister of Lands signed for the Lessor, as he was authorized 
to do by 8.19(1) of T he Land Act (c. 1320. So far as the lessee is concerned, the execution 
bears the seal of the President of Conference of the Methodist Church Tonga, which, Ihe 
Court was told, is also known as the Free Wesleyan Church of Tonga. A second sea l. 
placed over the attes tation, is consisten t with that, being the seal of Free Wesleyan 
Church Tonga. T he lease was re gistered in the Registry of Leases of the Tongan 
Government in the Offi ce of the Minister of Lands on 8 November, 1 'fl2. 

The sub-lease was rnade on 11 April 1 989 between Free Wesleyan Church ofTonga 
and Minsitry o f Civil Aviation. By it, the Church SUb-leased to the Ministry part of the 
land until 10 April 20 10 at T$5,OOO per annum. The sub-leaSt '.vas registered on30July 
1993 in the Register of Sub-Leases. 

The firs t question raised at the hea ring was whether the Free Wesleyan Church of 
Tonga was capable of being the le ssee of land . It was put that the Church is not a txxI ) 
corporate, and cannot be the lessee of land. But s.17 of The Land Act expresslvdeciares 

"Religious bodies ... may subject to the provisions of this Act hold land upon lease. 
There is a proviso prescribing a minimum numberof adherents, which the membership 

of the Fre~ Wesleyan Church of Tonga ,n a y be taken to exceed by far. Accordingly, the 
pomt IS Wi thout substance. 

However, it was argued that the manner of execution of the lease was irregular, in 
so far as it did not comply with the requirements of the Church's Consitution. But the 
Church has had the benefi t of the lease for a gr~at many years, and has executed Ihe suD
lease as sub-lessor of palt of the leased land. The Chw'ch would clearly be es topped, as 
agamst lis sub--lessee, from relying on the alleged defect in the execution of the lease. So 
also IS the appellant estopped, since he has received the benefit of the rent paid duri ng 
many years in respec of the land, bei ng part of his hereditary estates. This poinl alsois 

.. 
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without substance. 

The next issue raised related to the sub-lease. It was said the Church was not entitled 
to use the land, or to allow it to be lIsed, for other than its own religious purposes. 
However, s.18 of The Land Act confers this entitlement on the Church with "the prior 
consent of Cabinet". Furthermore, the section makes it clear that a failure to obtain 
Cabinet's prior consent does not automatically avoid the lease. The consequence of such 
a failure (by s.18(2» is that "the Minister may with the consent of the Cabinet institute 
proceedings in the Land Court against [the Church] claiming therein the cancellation of 

'00 its lease'. ~o remedy is given to a person such as the appellant, but only to the Minister, 
and even in his case only with the consent of Cabinet. In the present matter, it is clear 
that no proceeding has been brought or authorized, and none is contemplated. 

1J0 

;20 

In any event, the learned former Chief Justice, Ward c.:., from whose decision the 
appeal is brought, pointed out that the lease itself, in this case, contains the provision 
allowing sub-letting, with the consent of Cabinet, which has already been set out in these 
reasons. Although no written consent was in evidence, he accepted, on the probabilities, 
as we read his judgment, that the sub-lease was executed after consent had in fact been 
give by the Cabinet. 

Of course, if the land had been ,or had included, a town site, "the prior consent of 
Cabinet" would have been required also under cl. 108 of the Constitution, but the same 
finding of fact would have sufficed to prove compliance. 

Finally, the Appellant contended that consent of the sub-lease could not be given 
without his concurrence. But his contention flies in the face of the language of s. 18 of 
The Land Act, and in the face of the terms of the relevant covenant in the lease itsel f, Each 
specifies that the power to give or withhold consent resides in Cabinet, and in Cabinet 
alone. So far as s. 18 is concerned, this is consistent with the apparent purpose of the 
legislation, the maintenance of a measure of official control over the use of land leased 
to religious bodies or charitable or social organisations. There is no particular reason why 
a provision of this kind would have been inserted in The Land Act for the benefit of a 
lessor, who can, in general, protect himself by the terms of his lease. 

For these reasons, each of the attcks launched against the validity of the lease and 
the sub-lease fails, i".nd the appeal should be dismissed with costs. One further matter 
should be mentioned. It was suggested that the order made below requiring the appellant 
to pay half of the first defendant's cost s should be varied. But this order, reflecting the 
appellant's success on a preliminary issue of standing to sue, was generous to him, rather 

than the reverse, It should not be disturbed. 


