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Pahulu v Mottini & anor 

Land Court, l\uku'~lofa 
Lewis J 
L201 !96 

21 Octob~r, 5 Dece ll1 iler, 199(' 

Land - Tonga lL\" - non Tongan cannot hold 

Nationality - rake Ilnother - loss oj righlS 

The plain tiffs, c itize n, oj- the US A. , we re fatha and son, the fa ther be in g regi stered as 

the holrier o f a town ~llotlTIent on which the first defendant ran a business. The second 
t1efentlan t, a youn ge r brother, o f the firs t plaintiff, had held a lease from his mothe r over 
the allotment, from her widow'~ interest in the land . She died in May 1995. The second 

de fendant appl ied for the land, as heir, in July 1995 and leased to the firs t defendant (who 
had bee n leasing fro m the widow since Ma rch 1994) The firs t plaintif f was granted the 
land, an d regis t: red, hO"/eve r 

Held 
I The ques ti o n \\':JS whether the firs t plaintiff was a lawful registered holder of 

the allo tment. 
2. The first plaintiff (and by operation of law, his son the second pla intiff) 

became u S citizen(s) in 1971 and by s4 Nationa lity Act they ceased to be 
Tongan s ubjects and tha t the rights accrued by operation of the Land Act were 

ex ti nguished for both fat he r and son. O nly Tonga n subjects can' hold tax and 

town allotments, 

3. upon the -:oluntary taking bya TongasubJectofthe nationality of a nother state 

that pe rson ceases to bea Tongan subject and whi le the obligations asa T ongan 

rema in w ith the person the n ghts he forme rly possessed as a Tongan are 

e xtingu ished, 
4. The registration of the first plainti ; f should be cancelled and the second 

defendant registered instead. 

Statutes considered 

Counsel for plaintiffs 
Counsel for defendants 

L~nd :\ct s. 82, 2, 80, 42, 11, 87 

Na,tionality Ac t ss.5, 59 

Mr L Fol i.: ~-i 
Mr Niu 
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Judgment 
The facts in this land case are not in dispute. The plaintiffs nre cit izens of the llnited 

States of America dOllliciled in Pasifica . 'aliforYlla The deicndant is a reside", of 
Nuku'alofa Tonga and is the owner of the" Fasl M~ Afi liuest House" and the "Italtilll 
Restaurant" at Fasi Moe Afi. 

The first plaintiff is the registered holder of a town allo tment located in Fasi Moe 
Afi. The first defendant carries on business from a buildlllg on the allotment. An isslic 
in this case is whether the first plaintiff is the lawful registered hol der of the allotment 
The first defendant alleges that the first plaintiff may hold the deed of grallt but he does 
not hold the allotment legitimately since he is now not a Tongan subject. Lata-i-anamanu 
Pahulu held a widow's interest In the subject land following the death of her husband Pa~l!! 
Lava Pahulu. Lata died on 31 May 1995. 

A 'Residential Lease' dated 14.3.94 betwen Lata and Felet i Alani Kupa Pahulu her 
son, is exhibited to Feleti's affidavit Feleti the second defendant is the second eldest 
legitimate son of son of Lata adn the deceased holder Paula Lava Pahulu. The first 
plaintiff Sione Folaumoelau Pahulu was at all material times the eldest legitimate son of 
Lata and Paula Lava, 

On 6 July 1995 Feleti fi led an affidavit of heir in respect of the land in question His 
mother having died on 31 May 1995, the affidavit of Feleti was within the limitation 
imposed on heirs claims by The Land Act Cap. 132 S.5 

On 7 July 1995 the second defendant Feleti and the first defendant Mottini executed 
a document entitled 'Agreement to continue tenancy agreement". The document appears 
to be intended to secure the tenancy of the first defendant on the subject land by -

Accepting and endorsing the terms of the "Tenancy Agreement" dated 14 
March 1994 (between 'Anamanu Pahulu and the firs t defendant Mottini) as 
their own Agreement, and, 
By recording the payment of certain rents and making arrangements for 
further payments of rent due, 

Thereby purporting to affirm the conti.nuation of the tenancy and rights of the parties 
pursuant to the agreement of 14 March 1994 until 30 June 1997. On 19 March 1971 the 
first plaintiff became naturalised as a citizen of the United States of American. At that 
time, the second plaintiff, his son was under the age of 16 years and by operation of the 
law of the United States of America acquired American Citizenshi p. 

The issue arising from the facts of this case is one of law. The question which the 
facts pose amounts to this:-

'Does a person born to a father who has relinquished his Tongan nationality 
lose rights he possessed while a Tongan subject to succeed to his father's town 
allotment pursuant to the Land Act Cap 132 Section 82?" 

The Land Act Cap 132 Section 82 provides as follows:-
82, Subject to the life estate of the widow, the succession toa tax ortown allotment 

shill be as follows: 
(a) descent shall be traced from the last lawful male holder; 
(b) only persons born in wedlock may inherit; 
(c) the inheritance shall descend in the first place to the eldest son of the 

deceased holder or if such son is dead to the eldest male heir of the body 
of such son, If the eldest son of the deceased holder be dead without 
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leaving any male heir of his body the succession shall devolve upon the 
ne"(t eldest son of the holder or i f such son i ~ dead to the eldest male heir 
o f :; uch son's body. II the second son of lile deceased holder ;'e dead 
without leaving any male heir of his body the succession shall go to the 
next eldest son of the deceased holder or the eldest holder or the eldest 
male heir of his body and so on taking all the deceased holder's son in 
succession in order of their ages; 

(d) if the holder dies without leaving any son of heir male of the body of a 
son him surviving then any unmarried daughter of the deceased holder 
shall Inherit for the life and if there are two or more unmarried daughters 
they shall inherit all together jointly for their lives. The life estate of any 
daughter shall tenninate on her marriage or upon proof in proceedings 
against her in the Land Court to recover such allotment (after the manner 
provided in section 81) that she has committed fornication or adultery ; 

(e) in default of any unmarried daughterofthe deceased holder an allotment 
shall descend to the deceased holder's brother or if such brother be dead 
to the eldest male heir of the body as such brother. If the deceased 
holder's eldest brother be dead without leaving any male heir of his body 
then the holder's next eldest brother shall succeed or if he be dead the 
eldest male heirofhis body and soon taking the decease holder's brothers 
in sllccession in order of their ages; 

(f) if the holder dies withollt leaving any brother or heir male of the body of 
a brother him surviving the inheritance shall go to the eldest brother of 
the deceased holder's father or if such brother be dead to the eldest male 
heir of the body of such brother. If the eldest brother of the deceased 
holder's father be dead leaving no male heir of his body then the next 
eldest brother of the deceased holder's father shall succeed or if he be 
dead the eldest male heir of his body and soon taking the brothers of the 
deceased holder's father in succession in the order of their respective 
seniori ty; 

(g) in default of brothers of the deceased holder's father or male heir of the 
bodyofsucha brother the allotment if situateon Crown Land shall revert 
to the Crown and if situate on an hereditary estate shall revert to the 
holder thereof; 

Provided always that the failure of the deceased lawful male holder of any tax or 
town al.lotment to register the same under the provisions of Division II or Part VIII· of this 

130 Act shall not of itself be a bar to the grant to his heir under this section, and tha ~provided 
the Minister of Lands is satisfied upon enquiry that the deceased person w~s the lawful 
holder of the said allotment it shall be lawful for him to effect posthumous regi'stratJ n af 
the request of the heir". 

The Nationality Act Cap 59 S.4{l) provides as follows:-
"A Tongan subject who when in any foreign state and not under disability by 
obtaining a certificate of naturalization or by any other voluntary and fonna.l 
act becomes naturalized therein shall henceforth be deemed to ha ve ceased to 
be a Tongan subject. 

140 (2) A female Tongan subject who married an alien. and exercises her right to 
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acquire the nationality of her husband, and does in fact acquire the natioriality 
of her husband, shall cease to be a Tongan subject from the date on which she 
acquires foreign nationality". 

Section 5 of the Nationali ty Act provides:-
'5. Where any Tongan subject ceases to be a Tongan subject he shall not 
thereby be discharged from any obligation duty or liability in respect of any 
act done before he ceased to be a Tongan. subject". 

It seems to me that the plain effect of section 4 of the Act is to bring to an end any 
150 rights enjoyed by a Tongan subject by reason of his being a Tongan subject prior to his 

acquiring another nationality. Section 4 'deems' him to be no longer a Tongan subject 
by operation of law without any other act taking place. It is an Act Gesigned to have quite 
profound consequences including the preservation of liability with the destruction of 
rights. 

160 

I conclude that the first plaintiff ceased to be a Tongan subject as and from 19 March 
1971. I conclude and find that as of that date his rights accrued as a Tongan subject by 
operation of the Land Act were extinguished as were those of his son and first heir the 
second plaintiff. The second son Feleti (the second defendant) remained a Tongan 
subject. 

The plaintiffs argue that the Land S.82 does not preclude any person who is no 
longer a 'Tongan Subject" from having rights which may devolve to le giti mate successors 
provided that they quality in accordance within the provisions of the Land Act 

The plaintiffs submit that the intent of the legislature was not to exclude former 
Tongan subjects from the operation of the devolution provisions of the Land Act. There 
is, the plaintiffs claim, no differentiation for present purposes in the Land Act scheme of 
devolution of allotments between Tongan and former Tongan subjects. 

The defendants submit that this dispute concerns both a town allotPlent and a tax 
allotment, that the Constitution has since 1875 always draw a distinction between 

170 Tongans and 'Non-Tongan" subjects - (Foreigners or Aliens) and that only a Tongan 
subject may be a lawful holder of a Tax allotment. Those submissions are correct. 

The Land Act (hereinafter 'The Act') Section 80 makes provisioil for events upon 
the death of the lawful male holder of any town or tax allotment. As the defendants point, 
out a lawful male holder is a person who tJolds or is granted a town and ta;, allotment in 
accordance with the provisions of the Act. 

As can be seen from the provisions of S820fthe Act (Supca), descent shall be traced 
from the last lawful male holder and the defendants submit that if the deceased was not 
the lawful holder then no right of succession from him may be secured by a person 

180 claiming under him virtue of the provisions of S.82 o f the Act. 
Di vision II of the Act makes provision for the devolution of he reditary estates . And 

clear proscription is written aroul1d the part in Section 42. Whic h provides -
'42. Nothing in this part of this Ac t shall apply to to any person not of Tongan 
nationality". 

The Defendants point out that S.1 1 of the Act ena bles the King in Council to grant 
hereditary estates to any person who may not be a Tonga subject, whereas the inten tion 
of Parliament is plain and unambiguous - only Tongan subjects may hold tax and town 
allotments . 

190 In his closing submission Mr Niu emphasises that Parliament has drawn the Act in 
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such a way so as to enable a choice to be made by Tongan male subjects in the taking up 
of tax and town allotments - S.87 of the Act enables a lawful heir to choose not to take up 
an allotment and if within the passage uf twelve months he has not taken up the " llotment 
which may legitimately be his then the allotment reverts to the crown. The defendants 
draw an anology between the provisions of S.87.of the Act with the free choice exercise 
by a Tongan subject who decides to beome a national of another state. 

i conclude that Parliament in enacting the Nationality Act, has spoken in clear and 
unambiguous words. Upon the voluntary taking by a Tongan subject of the nationality 
of another state the person ceases to be a Tongans subject and while the obligations as a 
Tongan remain with the person I conclude that the rights he formerly possessed asTongan 
are extinguished. I so rule. I will hear counsel as to the appropriate orders in consequence 
of this ruling. 

Late r, in Court (after argument) 
It is ordered that:-

1. T he Hon. the Minister of Land cancel the registration in respect of the 
land the subject of this claim and in place of the First Plaintiff, Register 
the Second Defendant, Feleli 'Alani Kupa Pahulu as holder forthwith. 

2. The Costs of these proceedings be those of the first and second defendants 

to be taxed or agreed . 


