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C 968i95 

22, 23 February & 4 March 1996 

Contract - warranty or condition 
Tort - negligent advice 
Negligence .. advice· servant 

. The plainti ff sued for a balance of purchase price of a van and subsequent serv icing and 
20 " .repairs. The defendant counterclaimed alle.ging breach of conditions or warranties of 

1 ,~ purchase, or misrepresentation; and/or negligence by the plaintiff in certain repair work 
,' , and advice subsequent to the purchase. 
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The claimed figures of the plaintiff (excluding a $20 lawyers fee for a letter 
of demand) had been proved. 
The conversation of the plaintiffs salesman did not amount to representations 
sufficient to form a condition or warranty of the contract, or a collateral 
contract; and nor was there any misrepresentation, 

. T here was negligent advice to the defendant however by a mechanic employed 
by the plaintiff to keep driving the van notwithstanding a warning li ght still 
kepI coming on, The defendant rel ied on that negligent advice. Damage to the 
engine of the van followed. Many of the repair accounts sued for by the 
plaintiff followed from that. That work was not the responsibility of the 
defendant but rather of the plaintiff. It flowed from, and was a direct 
consequence of. the negligence of the plaintiffs servant . 
The defendant had not proved his claim for loss of use of the van, while it was 
off the road. 
From the proved claim the proved amounts attributable to the plaintiffs own 
negli gence should be deducted. 
In the circumstances the parties should bear their own costs. 

~ C::ounse l for plaintiff 
·,,,Counsel for defendant 

Mrs Vaihu 
Mr W. Edwards 
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Judgment 
I intend giving ajudgment now on the claim and the counter-claim. It is important 

that I do so as soon as possible bearing in mind that the first of the evidc:nce in this case 
was heard on the 22nd and 23rd of February of this year. I want to give ajudgment while 
certain matters are still present in mind in relation to the evidence and in pa,-ticular as to 
witnesses - what they said and the way they said certain things_ 

I bear in mind at all times that so far as the claim is concerned the burden of proof 
is on the plaintiff on the balance of probabilities and so far as the counterclaim is 
concerned there is likewise the burden of proof on the defendant on the balance of 
probabilities_ 

I tum first to the claim which I deal with on a simple and straight fo rward basis. 
Notwithstanding the vagaries of modem computerised accounting the palintiff has 
proved that there is an outstanding balance of $4,455.68 being a balance on the purchase 
price of this Toyota van (the purchase going back to November 1993); and a balance on 
repairs and servicing subsequently carried out on that van, less a certai n credit and 
payments made by the defendant. I say that amount rather than the $4,475.68 which is 
sought because I have a very clear view that the e)(tra $20 sought for the lawyer's letter 
costs is not appropriately included in the claim; but is something that, if ultimately the 
plaintiff succeeds, will be reflected in the costs that are awarded to a successful plaintiff. 

So, I find the figure established as correct by the plaintiff at $4,455-68 but that is 
subject to what I now go on to consider in terms of the defence and the counter-claim that 
has been lodged on behalf of the defendant. 

The first part of that defence and counter-claim alleges in paragraph 7, that there 
were presentations made by the plaintiffs agents or employees to the defendant prior to 
the purchase, namely that the van was a good bargain, it was in e)(cellent condi tion and 
the engine in good running-order. 

From all evidence I have heard, I do not find that those things, such as that it was 
a good bargain and with an engine in good running order, did amount to such 
representations sufficieni to form a condition or conditions of the contract or indeed a 
condition of a collateral contract. 

It seems to me that those things said were no more than the mere conversation of a 
salesman and even if they could be converted into being some sort of condition or 
warranty of the contract (which I find they are not) there is not sufficient evidence in front 
of me to prove that there has been, or that there was, a breach of such a representation or 
condition or warranty. 

I find that the defendant was not misled in any way as to this van. I take into account 
such factors as the evidence of the previous owner of the van who brought it in from 
Hawaii, who had it for some time and who had then sold it as a trade in, in effect, to the 
plaintiff, ASCO MOTORS. His evidence, uncontradicted in effect, was thal the van for 
him ran well and was trouble-free. He sold it on t6 ASCO and they sold it then to the 
defendant, in a very short time. 

On that basis there was not ground for the plaintiff to believe that the van was not 
in good order. They were not the servicing agent for the vehicle whilst it was in the hands 
of the previous owner. It was a vehicle that was secondhand when purchased in Hawaii. 
It was purchased there for some 7,500 US dol.lars . It had done some 85,000 kilometres, 
at least, before it was sold on in Tonga. From the evidence I have heard it had done some 
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considerable miles in Hawaii before it came to Tonga. 
I take into account, also, the fact that the defendant was given, and took, the 

opportunity to test-drive the vehicle. He had the opportunity for someone else to look al 
it if he thought that necessary. He was satisfied enough to buy the vehicle as he found it. 
It seems to me that there is no basis made out on that first allegation in the statement of 
claim i.e. to set aside the purchase agreement as sought. 

Nor is there any basis, on the evidence before me, to find that there was in fact a 
fraudulent mis-representation as to the state of this van ; it being claimed by the defendant 
that the previous owner had sold that van to ASCO MOTORS because the van "was 
troublesome and regularly required engine repairs" . That "the engine was not in good 
running order" and that there were problems, in effect , with the cooling system of the 
engine. 

The allegation on behalf of the defendant is that the plaintiff knew these things from 
the previous owner but, without taking care and without taking responsibility and being 
reckless, sold it on to the defendant without telling him of those difficulties . On the 
evidence (particuiarly that of the previous owner) I cannot find those allegations made 
out; and so, likewise, I do not see any basis on the evidence I have heard to cancel this 
agreement to purchase the vehicle. 

That is not the end of the maner from the defendant's point of view because the 
statement of counter-claim goes on to deal, in paragraphs 13 and following, with an 
allegation that the plai ntiff was any effect negligent in terms of certain work that it did or 
did not do on this van for the defendant at an early stage of the defendant's ownership of 
the van. 

I accept on the evidence that the plaintiff knew that the defendant was using the van 
as a taxi. I accept on the evidence that it is true that the defendant became concerned when 
a warning light on the dashboard panel came on and being concerned as to that, went in 
to the plaintiff, to seek the plaintiffs advice. 

On the balance of probabilities, I am satisfied that the defendant, ha ving sought that 
advice from the Motor Engineers to whom he usually went and on whom he relied and 
from whom he had bought this van, was told to keep driving the van, notwithstanding that 
the warning light was still keeping coming on. In effect he was told to ignore the light and 
to keep on driving the van. 

I prefer the evidence of the defendant to that of the plaintiffs witnesses in relation 
to this and in particular I prefer the evidence of the defendant to that of the plaintiffs 
mechanic Manase Tu'ungafasi. I made particular note of what the mechanic said in his 
evidence. Ini tially that witness said in his evidence in chief that when the van was brought 
in, the light was on on the dashboard. He said he fixed the radiator, something to do with 
a cap amongst other things , ran the vehicle as a test, and the light was still on. But 
nonetheless he gave the van back to the defendant. He later changed that evidence by 
saying that once he had done his work, the overheating was fixed and the light was off but 
I find it significant that initally he said that after he had done his work the light was still 
on. I found him an unimpressive witness; he was hesitant, he was evasive and it seemed 
to me that he was an unreliable witness. 

As I have said I prefer the evidence of the defendant in relation to this issue and I 
find, on the balance of probabilities, that as he claimed he was told to ignore the warning 
light and to keep on driving the van. 
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r find that that was indeed negligent advice on the part of the mechanic employed 
by the plaintiff It was irrespons ible advice. On the ev idence which I have heard it seems 
clear that If a motor is allowed to continue to run and overheat, ilcan cause a cj1inderhead 
10 crack. Itseems from what! have heard that the problems, ora verycon~iderablenumber 

of the problems , which this van!s engine subsequently encountered relate to overHeating 
issues and damage done to the cylinderhead of the van, ' ", 

r find on the balance of probabilities that the defendant relied On the negligent 
advice, he continued to drive the van. Initially the light would be off and then mice the 
engine heated up the Iightwould come 011 He would continue to drive it in accortlance 
with the advice, The engine overheated and damage to the cylinderhea'd res'ulted , 

It seems to me that subsequent problems concerning the cylinderhead, and many of 
the repair accounts which are part of the claim against the defendant, follow from that 
advice, He was not properly advised, he drove the van. the work followed from ,hat. That 
work. it seems to me, is not, and should not be, his responsibility bunillhenhlit bf the 
plaintiff. It flows from, and is a direct consequence of, the negligence of,the plaintiffs 
servant. 

I have looked at all the accounts that have been presented on behalf of the plaintiff 
and indeed some of them are copied in the documents of the defenoant. The only ont;S 
that seem to me to be relevant to the finoings I have made on the 'evidence, are some four 
and they a re as follows, (detai ls and amounts' we're then given, Thejudge !lieA'contiriued): 

T hat is from the $4,455-68 should be deducted the sum $2.775-47 I-i'hlch .... ·ould 
leave a balance of $1 ,680- 21. , ' . 1 . I 

On the evidenc e which I ha ve heard none of the other accounts charged!are relevant 
to, or flow from, the negli gent advice ; or on {he-'evidence before me' ate th~ subjec t of 
separate negligent advice, In the statement of counter-claim, claim isalso rnade 'for other 
losses by the defendant flOW ing it is c1a irned a's a result 'of the plii iritifrs negligenee . In 
particu lar there is a claim that he los t intomefrom the rioniiise of the'van a<i '!l tax i for 
certa in periods of time whils t it was being repai red' I !. " CoO· 

I do not accept, on the evidence. thaI any loss of IIse'or l'oss'6f i ricome frdm 'ft1e van 
has been prope rl y proved, The defendant a'c'<:epts in' evident:e I'h~t the 'plaintiff 'made 
another vehicle avai lable to him while the van was off'the road, ' fie-sa.ys (1,,;I!'s's tnaller 
than the van i,e, the vehicle which was made available to him,·'!t lVaS dnlya Oar ' ile docs 
not seem to have complained of that, a nd he still had anothefltehicte. ,hisl'i'rei,'!ous ,'ehicle, 
avai lable to him, There wasno actua l firm evidencepro",ideiHo'tne that ,"(luld sho'iv that 
he in fact su ffered any lessening of income, -any loss ot"'incbiiie , :dtlffng the~rilxh:ir ti me 
when the van was off the road, There would have had tb l1a\'e'beerl dhriomthtt'td' tb me, 
to my satisfaction on the balance Of probabili ties: thaHRe use of tire altemath:e \!eh icle 
prov ided by the plain'tiff company, as well as the defendan'ts O\\'h additfonal 'vcHicle. and 
the income that those vehicles generated, the net income they ' gener'ated.' \vas ' It'§S than 
,i'hat would ha ve bee n generated by' the van, That nas not been shb\vri, ,,,I, ,', ! ' : f. ' 

On the evidence which I hav·e heard, it se'ems that the van was w:dd 'as ~ taxi' through 
until A ugust of 1995. whe n it then broke down as a'resulr. from'I'Jnat dnrI'2 'b~en 'ibld , of 
elec trical pro blems, [t has not been used sin'ce'; a lthou gh from·whatIhat'ehehiCl fmin the 
defe ndant in ehdence : he has no t tried to get ailyone t'O repair the \'ellicl c ,i~ce then : let 
alone returned it to the plaintiff, :\ seC), for them to 'iook ar" tn set' \\Jh:lt Is \v' r<ll1g ",\s at 
,\ ugm t 199'; the defcndClnt had had the vehicle for somethi ng' like mid a~d ' fhrt> ~ 4uartb 
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years. 
On the evidence I have heard I am not prepared to hold, nor is there any basis on 

which.1 could hold, that the plaintiff was in some way responsible for these electrical 
problems. For example, no evidence of any further negligent advice by the plaintiff to the 
defendant in relation to those difficulties. 

Overall then, I have come to the view, as I have expressed, that the plaintiff has 
proved the figures to establish, on its face, a debt of $4.455-68. From that should be 
deducted the amount of $2,775-47 being figures which are included in the plaintifrs 

200 accounts and which are, on my findings on the evidence, amounts directly attributable 
to and f1mving from the negligence of the plaintiff or the negligent advice of the plaintiff 
to the defendant If that amount is deducted, then the amount properly owing in my 
j udgment to the plaintiff by the defendant is $l ,680-2L 

There will be judgment for that sum. It has been a long and costly hearing over 
comparatively small amounts. The defendant has been substantially successful but ends 
up still owing an amount to the plaintiff. In all those circumstances I have reached a clear 
view that justice would be served by an Order being made that each party bear their own 

fWJrnlcosts in relation to the matter. 
lJ:Jr~JJ . 

lI:j!X1 .J. 
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11 ?h l: l"'lf ),,' 


