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Judgment )
Ward CJ ordered that the defence raised in paragraph 14 of the Statement of Defence

filed on 4 January 1995 be tried as a preliminary point. .

Para 14of the defenceis headed ..." AND/OR FOR AN ALTERNATIVE GROUND
OF DEFENCE" and pleads as follows:-

"14. If the Plaintiff is a prudent banker, it should come to justice within time the
statute provided for it to claim it legal rights, therefore the defendant applied
that the Plaintiff's claims be dismissed as_ its right of action is statute
barred" (sic).

The pleadings to the extent they relate to statutory limitation are supported by the
affidavits of the Applicant (Defendant) and one 'O. Afu'alo Matoto (the Manager of credit
and lending of the Bank of Tonga).

The facts for present purposes are these. The Plaintiff carries on business
throughout the Kingdom of Tonga as a banker. On his part the Defendant Mr. Tu'ivai is
a licensed lawyer. In these proceedings he represents himself.

On the 1st February 1988 the Plaintiff lent the Defendant ‘Amini and one Simeni
Tu'ivai, a sum of $17,000 at a rate of interest of 10% per annum. The loan agreement is
annexure "A" to the affidavit of 'Amini Tu'ivai.

The validity of the loan agreement is not challenged. Itis relied upon by both parties
as being the best evidence of their transaction in February 1988.

Repayments were made, some as | gather by 'Amini, some by Simeni. The
repayments are evidenced by Annexure "B” to the affidavit of 'Amini.

In or about mid 1988, the Tu'ivais fell out. Later they dissolved the partnership
which they had had.

Simenj Tu'ivai repaid a sum of $8332.17 from the balance owing of the joint
borrowing on 19 July 1991.

‘O. Afu'alo Matoto recounts in his affidavit that the Defendant admitted liability for
his outstanding debt on 9 March 1989 and agreed to share repayment with Simeni Tu'ivai.
The Defendant denies the meeting and denies admitting liability.

By letter to the bank dated 24 July 1991 exhibited to Mr Matoto's affidavit as EXH
"D, Amini Tu'ivai says:-

*e). After the Court of Appeal and I am still loss on my case on joint account with
Simeni Tu'ivai for overdraftin 1988, 1 hereby offer to transfer that loan for me
to repay except interest from August 1988 until this case is over™.

Curiously, in his answering affidavit to that of Mr. Matoto, Mr Tu'ivai says:-

"In relation to paragraph 5 of Mr. Matoto's affidavit I admit the allegations. In

relation to para 6 of Mr. Matoto's affidavit I say that it was an offer and not an

admission of debt. Further this offer was not accepted by the Plaintiff.”

I take the law to be, as presently advised, that which is pronounced in the Supreme
Court Act (Cap.10) 8.16(1).

“16(1). It shall not be lawful to sue any person for debt or damages after the

expiration of 5 years from the date on which such liability was incurred nor to sue

for property which has been in the undisputed possession of any person for more
than 5 years. Butif any part of such liability or claim has been paid within such time
or the claim or liability has been admitted in writing within such time the 5 years
shall commence to run from the time of such payment or admission and if there be







