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in this case by the Agreement coupled with the deposit of the certificate of registration
with the Bank to establish an equitable mortgage and I accept Mr Hogan's submission
on this. Mr Hogan then contended that the result was that this equitable mortgage
of the Bank had prionty and even if the Court ordered a sale the Bank could contend
that they were entitled to the net proceeds of sale up to the point when their security
was discharged.

An equitable mortgage is a contract which creates a charge on property but
does not convey any legal estate or interest to the creditor, ie it is an equilable
interest. Its operation is that of an executory assurance which, as between the parties,
and so far as equitable rights and remedies are concerned, is equivalent to an actual
assurance and is enforceable under the court's equitable jurisdiction (Vol. 32 para
405). The mortgagee takes no estate in the property but he has an equitable interest
enforceable by sale and sometimes by foreclosure (Vol. 32 para 638)or by having
a receiver appointed by the Court: these are his sole remedies. Therefore the Bank
only has rights under this equitable mortgage against a third party such as the Plaintiff
who has effectively had the goods seized under a court order so that they are in
custody under law (as in Abingdon RDC v O’Gorman (1968 )3 All ER. 79 (CA),
82): the position is not the same as if the Bank had had a legal mortgage. The
Barnk have made no specific application to the Court to exercise ils equitable
jurisdiction and it is not clear whether they would wish to have the articles sold
at present. Even if they did, it would not follow automatically that the Court would
grant such an application if Mr Muti as borrower was still fulfilling his obligations
under the Loan Agreement.

Mr Hogan submitted that the commercial practice in Tonga was televant. As
there was no other instrument of security available, he said, the practice had evolved
and had been accepted as clothing the Bank in a form of security. He submitted
that for the Court to rule otherwise would strike at the heart of commercial practice
in Tonga. But no evidence was presented that this would be the case, beyond the
fact that the Loan Agreement was obviously a standard form agreement used regularly
by the Bank. Nor has this Court any power to change the common law just to
follow commercial practice: the remedy is either for Parliament after due
consideration to change the law to give legal backing to commercial practice; or
for those in commerce to adapt their practices to follow existing legal principles.
The problem of creating a valid security over personal property is not a new one
but cannot be resolved by expecting the law to bend: if special conditions are to
be imposed this has to be done within the existing framework of the law. For
example one way is by hire-purchase, which in England began by using the ordinary
law of hiring, although there is now much statutory backing.

However I do not think that a decision against the Bank in this case need
be seen as rendering their Loan Agreements completely invalid against all their
borrowers. This is an exceptional case because it concemns the rights of a third
party and moreover a third party supported by a court order. The equitable mortgage
created by the Agreement should still remain valid against the borrower himself,
who also remains under the obligation created in the Agreement not to give away,
sell or otherwise dispose of the articles in secarity. Indeed Mr Muti will not be
doing any of these things in this case if articles are sold under a court order.






