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the Plaintiff to his ieet :llld he (Luki) and Finau held him. \'«hile 
he was being held, Fine continued to p~nch him. He was then 
taken to the police station (which was qUlt.e close) and on the ,,:'ay, 
while held by Luki and Finau he was coatlDuaIly . punched by FlOe. 
He was forcibly put iato a cell and there assaulted by one or two 
of the three police officers. There is no doubt that he s~ffered 
severe injuries. The Defendants, on. the .other hand, whde ad­
initting the fight, say that once Luki arnved on the scene the 
Plaintiff was pulled to his feet, placed under arrest, escorted (·0 

the Police Station and put in the cell and that no :lssault \vas 
committed by them either on the way to Station or when the Plain­
tiff was put in the cell. Any injuries the Plaintiff suffered, they 
S1)' he received during the fight with Fine. 

My view of the fight is tillt it was engaged in voluntarily by 
the Plaintiff and therefor on the principle of yolenti non fit injuria 
the Plaintiff cannot complain of the injuries (if any) he received 
then . 

If the Plaintiff is entitled to a verdict the assault must hlve 
taken place between the time Luki took him in charge and the 
time he was placed in the cell; that is if 1 am correct in the "iew 
I take of the fight. Of course if the Plaintiff"s evidence is accurate 
there is no doubt that he was brutally lssaulted during this period. 
\Vhat is the evidence to corroborate the Plaintiff"s story of the 
assaults? 

f\faslO Paasi . Magistnte·s clerk slid: He saw the Plaintiff and 
Fine nghting. He saw Luki stop the fight and saw Luki and 
Finau take charge of the Pbintirr. ··1 remember Fine was 
still punching the Phintiff while Luki held him," "On the 
way to the station I didn·t see any of the Police do :lIlything 
t.o the Plaintiff"· (Paasi was follow ing behind) . 

Between the lavatory and the Mango tree I heard one or 
two punches but don·t know who delivered them.·· 
:·\X1hen ,Luki went into the cell I heard the sound of struggl-
109, I dIdn't hear any kickin<>.'· 

_ ,"~!~e,n Fine went into the cell I heard the same sound again ." 
I:ddle \\1J!llams , !"le, saw Fine and Plaintiff fighting. ··Luki then 

held ..rh~. PLuntdf .up. Fin,e attacked ~)im but Luki stopped 
hIm. , At the tIme Luk. was holding the Plaintiff Fine 
was tr}'lng to attack him rushing at him." At the corner of 
t?e Court House ··1 heard bangings, three times they sounded 
lIke punches.'· 

Pesamin~ ~uli-Ha·ap~, He drove slowly past in a truck ~'hile 
PI:untlff was be 109 taken to the police station ··r could 
hear sounds of grunts from Ralph (Plaintiff).'. 

Paub Faleola. He, was on the scene at the fight. He saw Luki 
lift the Pl,~lntlff up and saw Luki and Finau take him towards 
the road, ~h~n the truck mo\'ed on "I then saw Fine 
punch t,he , Pla.lI1t~ff. the Plaintiff grunted, then Fine punched 
the, P!aJ?tlff agaIn . The two police were still holding the 
PlaIntIff. 

'·1 heard stampin~ comin,!! (rom inside the cell.'· He ,~;'\id 
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and Fine "told me that 
head and kicked him 

he was seriously injured.'-
Excluding the evidence of the Plaintiff himself what is set out 
abo\:e is al~ the evidence ~f the assault. The three police, 'Finc, 
Lub and Fmau all gave endence and denied that the Pl:tintiff was 
assaulted in anyway. Fine also denied that he admitted to f:deoLt 
that he had beaten him about the head and kicked him. If the 
evidence of the Plaintiff's witnesses is to be disregarded how are 
the injuries to be explained? They mar have been received 

the fight with Fine. This of course, is the contention of 
there is some evidence 

f rom the scene of the 
If I am satisfied that 

:urest he is entitled to 
depend on the seriousness 

when or where the Plaintiff 
was the most seriolls 

was assaulted while in the 
he assaulted at all by the police in the execution of their duty? 
Unless I am prepared to disregard completely the evidence of the 
Plaintiff himself and that of the four witnesses referred to above 
I must find that he \\'as. No reason has been suggested why Paasi. 
\Villiams, Pesamino or Paula Faleob should come to court and 
commit perjury and on the whole I ?ccept thei r evidencc. This 
means that the Plaintiff is entitled to a verdict. 

Having decided that he was assJulted by the police in the 
course thel next matter which I have 
this: he entitled? 

The ng heavy damages on tbe 
the assault impaired his sight. 
would award of very helvy 
But I this is correct; in fact lfeer 
medica! satisfied that his defective 
nothin n the blows he received 
some physical defect from which he has suff~red for years.. This 
means that the claim he puts forward for reImbursement for. t~e 
expenses he incurred for his trip to Suva to consult an eye speCIalist 
goes by the board. . . 

That being so the question I have to put to myself. IS. thiS: 
What is a just and reasonable sum to compensate the PlalOtlff for 
his pain and su1fering and any medical expenses and loss of. s~l:lfY 
he has incurred excluding of course anything for perm~nent IOJur),. 
He was on the 24th May lnd dlsch::trged on 
2nd June nine days and this I tb 
be regarded the assault, but the other 
which Clnnot. He 
hospital which he is en"titled to 
my view nothing for loss of wages I 

I do not occasioned .:tny. Makmg 
estim:ttc the damages to which he . 
£\53. 3. o. 
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A further que~tion remains.. Should til; verdict be against all 
the defendants, or If not all, wlllch of them. 

tt is quite clear that there must be a verdict :lpainst the :;rd 
--lth and 5th defendants (i.e. Fine Taufatoflla, Lukl Veikoso and 
Finau Tali) in their personal capacities. 

There is no e\'idence whatsoever· against ~he 2nd ~efendallt 
(Inspector Tapueluelu) in his personal .capaClt)' and If he W.lS 

joined as representing the Government this was unnecessary as the 
first Defendant has been sued in that capacity. I therefore find 
a verdict for the 2nd Defendant. 

With regard to the 1st Defendant - t~le 1~inist(;r of. Polict: 
as representing the Government the question IS m?re difficult: 
Is the Tongan Gm·ernment responsible for the tortlO~s acts nL 
members of the police .committed in the course of their employ· 
ment? 
There is a recent decision of the English Priv}' Council (A.G. for 
N.S.W. ". Perpetual Trustee Co. (1955 1 All ER. 846) in 
~\\"hich their Lordships exhausti,>elr examin~d the nature of a 
police constable's office and whether he IS a sen·ant of the 
Crown. Certain portions of the judgment in that case susgest 
that although in some sense a constable is a servant of the Crown 
the relationship between them is not for all pu rposes that of master 
:lnd sen'ant and that the Crown is not liable for wrongs committed 
by members of the Police Force. Howe,'er their Lordships were 
not concerned with the effect of the tortious act of a police con· 
stable. The point at issue was whether the Cro"'ll was entitled to 
SHcceed in an action against a third person for injuring a police­
man and so depriving the Crown of his services. It was held that 
the Crown was not so entitled, but the decision turned on the 
nature and history of the action for sen·itium amisit and the pecu· 
liar position in which a constable stands under the English Common 
La~\·. '".fhe facts of the prescnt case and the point at issue are 
qlllte different an.d I can see no reason to suggest that in Tonga 
the Government IS not ans,,'erable for the tortious acts committed 
by polic.e offi.cers. in the course of their em ployment. I am streng· 
thene~ 10 t~IS "Ie~' by a recent case decided by the Privy Council 
h;re, In. whIch pO~iCe officers had wrongfully seized a motor cycle, 
1 he p~l\.y Counc!l held that the Crown was liable in trespass. 
(See SlOne Lope~1 & Anor. ", 'Akau'ola & Anor, Privy Council 
12. 12. 58). It IS true that the English case referred to abo\"e was 
not cited, but the Chief Justice \\'a~ present to advise on the law 
a,:d no doubt the case was familiar to him. In any case, whatever 
'·Iew I may take I am bound to follow this decision of our Pri\"}' 
Council. 

. I therefor hold .. that the Government is liable and find a. "erdict 
agaInst the 1 st Detendant. 

. I therefore find a ,·erdict for £ 153. 3. 0 3b aillst the first, 
thIrd, fourth and fifth defendants and a verdict for lhe second 
defendant. 


