LISIATE AFU (Appellant) v. FALAKIKO LEBAS (Res-
pondent)

This was an appeal from the lLand Court (Hamlyn Harris A.J) sitting
in Ha'apai. The estate holder had signed both the plaintiff's and defend-
ant's application. The defendaat’s (respondent) application was, pranted.
The Privy Counci! (Hammett CJ) in allowine the appeal pointed oul
certain matters which should he considered hy the Minister when consider-
e applicaiions.

on 12th December,
joan g judpment

19584 the Privy Council delivered the tol

“his is an appeal lrom the decisian ot the Land Court sitting
2t Ha'apai dated l4th October, 1957, whereby the Plaintiff’s claim
.o the rax ailotiment called “"Polala™ in Ha'apu in the Estate of
Tu'uhetoka was dismissed.
¢ and are as follows. The allot-
ment “Pofala” was held by Puloka who Jied on -th December.
1952, without leaving an iheir. In Lebruary, 1933, the Plaintiff
applied for the allotment. He was allowed to use it but no grant
could be made until after the lapse of 12 months from the death
of Puloka owing to the provisions of Scction 81 of the land Act
(Chapter 15).

On 7th December, 1933, the Plaintiff made a turther applica-
tion for the allotment which was signed and approved by the
Lstate Holder Tu'uhctoka and handed to the Deputy Minister of
Lands. - : o S

On 2nd- January, 1

The facts arc not in disput

054, the Plaintiff jcarned that the allotment
was being granted to the Defendant.” On*7th January, 1934, it
was registered in the name of the Defendant, the Estate Holder
having approved and signed the Defendant’s application as well
as that of the Plaintifi’s. _ - o ) e
holder in this casc has acted unfair-
ly in signing the applications of the both the Plﬂintiﬁ”and the
Defendant. The Defendant is, however, now registered as “the
holder of the allotment ‘and lhis registration cannot be challenged
unless it can be shown that in making the grant the Dcpxity Minis-
ter of Lands acted on wrong principlcs.

The Plaintiff has nppcnlcd on the grounds that the grant to
the Defendant was made on wrong principlcs in the following
circumstances.

The Plaintiff was born in and resides at Ha'afeva in the estate
of Tu'uhetoka in which the allotment “Pofald” is situated,

The Defendant resides at Lifuka, on anotber island a consider-
able distance away from Ha'afeva. Morcover Lifuka is on Crown
Land and there is no cvidence that the defendant has made any
attempt to obtain an allotment on Crown Land either ncar the
place where he resides or clscwhere. :

It is clear that the Lstate




The material Part of Section 8 of the Land Act (Chapter 45)
reads as follows .

T the grant, ir the applicant be lawfully residing on an
hereditary eseaye shall be ‘made from the lands in such here.
ditary Ctate, and il the applicant i lawfully residie  yupon
Crown L- 4 Shall ke mad - frory Criw, Leno

.on read:
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“Provided thig oy g tutal oy resident on Gy e La:
shall where e sible 1 aianied th, sUutment fro 4 the parti-

cular area of ¢ rown Land in which the applicant is resident.

It is clear fromi these Provisions in the Land Act thg, the
Plaintiff wlg resided at Ha'afeva in the Dstate of Tu'uhetoka was
cligible for the Lrant to him of the allotment "Pofy|y which wag
in the estate of this Attendant, On the other hand the Defendant
being a resident on Crown Land was eligible for the 8rant of an
allotment on Crown Land. |t was certainly wrong in principle

the estate where the Plaintiff lived to be given any preference to
an earlicr application by the Plaintiff for the same allotment,

In these circumstances the grant of this allotment to the
Defendant cannot be allowed to stand,

The zppcal is allowed. |t is ordered that the registration of
the Defendant as the holder of this allotment named “Pofala” pe
cancelled and that j¢ be granted instead to the Plaintiff,

The Plaintiff—AppelIant is entitled to his costs in the Land
Court which we assess at £22/—/— and in this Court which we
assess at £21/-/— ], 1ssessing these costs we have included the
Court fees paid by the Plajnt;





