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THE PREMIER AND MINISTER OV LANDS
(Appellants, defendants)
v

THE HON. TUITA (Respondent, plaintiff)

THieoboan -al from the Supreme Court (Hunter J.) in which
Tt oas g for the Plaintifl (re.pondeat) for £880. The ciaim
aro.e ont 1 disposezgiion of the plaintiff from his cstates in Niuvafo'ou
Lo rue of the Fvacuation Act 1947. The facts are fully sct out in the

jet ment of the Lew  Coutt, which s reported in Vol 1 Tongan Law

aits at La 55 In its judgment the Privy Council (Hammett C.J)
aiscusses the Government's liability to compensate citizens for an inter-
fereace with - their business. [t was held that the plaintiffi, while being
e~titled to reat for part of his iand which the Cvacuation Committee had
seized and accupicd, was not entitled to any compensation for disturbance
of business.

The judgment of the Privy Council, delivered on the 28th
January, 1957, is as [ollows :

This is an appeal from the decision of the Supreme Court of
Tonga dated 23rd April, 1956.

The claim of Tuita in the Court below was briefly as follows:
“The Plaintiff claims from the Defendants £880 on the following
grounds :-

{. The Niuafo'ou Evacuation Committee has for four years
(195t — 1954) been using Futu as building sites etc. without
obtaining permission from the Plaintiff the owner of Iutu.

And £320 for damages for hindering or stopping the Plain-
tiff from producing copra on his said estate of Futu.
In the Supremc Court Tuita’s damages for the usc and occu-
pation of § acre of his land from 1951 to June, 1955 were assessed
at £19/10/0 a year i.c. £87/15/0. Seeing his damages for being
unable to produce copra were asscssed at a figure greater than his
claim he was awarded £880.

It is not in dispute that Tuita is a noblc and the holder of an
Estate known as Futu in Nivafo'ou. In 1947 the inhabjtants of
Niuvalo'ou were cvacuated under the provisions of the Evacuation
Act 1947.

The Minister of Lands was appointed Chairman of the Niua-
fo'ou Evacuation Committee which was the Competent Authority
appointed for this purpose under the Act.

Since 1951 this Committce has becn occupying appraximately
3 acre of Futu on which it has built threc huts for its own usc for
the storage of copra and other purposes.

Under Section 4(b) of the Evacuation Act 1947 the Compe-
tent Authority has power to requisition property, for the purposes
of evacuation, in the district to be evacuated. In our opinion the
power to requisition property mecans the power to acquire pro-
perty compulsorily but unless it is expressly excluded subject to the
payment of compensation. It docs not include the power to con-
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fiscate property.  We agree with the learned trial Judge that the
use of } acre of Tuita's land from 1951 to 1955 for the storage
of copra does not fall propecly within the mcaning of the term

“to requisition property fir the purposes of 2vacuatica ‘n U
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is however 0 eviverce that t'he Promicr, the 1a Alpel at, was
either persond’ly oo depaitmenally concerned e the use and
occupation of this land. Tt appears that it was used oniy by the
Jivacuation Committce.  The judgment against the Peemier in the
first part of the claim must therelore be set aside.

The sccond part of Tuita’s claim is for £320 damages for him
being prevented from producing copra on his Lstate of utu.

As the learned trial Judge commented in his very careful
judgment the cvidence of the quantum of damages was far from
satisfactory. Counsel for Tuita has admitted to us that, prioc
to the Lvacuation, Tuita produced no copra on l'utu, and that he
did not derive any moncy from the sale of copra produced ‘on
I'utu by the inhabitants who have been evacuated.

The cvacuation would therefore appear to have given him a
source of an increase in his income rather than the reverse and it
would indeed be a diflicult matter to decide what, if any, damage
be has suffeced.  Vor reasons which we will now state however,
it s not necessary for us to determine that difficult matter.

There is no suggestion in the Particulacs of Claim,. nor was
any meation made in the opening address of Counsel for Tuita
in the Supreme Court questioning the validity of the Lvacuation
Act 1947, or of the ()rﬂcr in Council ordering the evacuation of
Niuafo'ou or of that appointing the Competent Authority under
the Act or whether the Act applied to Tuita.

[t was only in Tuita’s Counsel's closing address in the sup-
reme Court that he submitted that the Act was invalid because it
had not been gazetted or posted on the notice board of the Police
Court of the district as is required by the Interpretation Act. Cap.
1 Section 3. The lcarned trial Judge was corcect in holding that
since no evidence had been given to substantiate these suggestions
he could express no opinion on them. Nor do we.

The whole of this action was fought and tried on the basis
that the Minister of Lands had given an order. to Tujta under the
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Evacuation Act 1947 forbidding him to rcturn to his Estate in
Niuafo'ou to cut copra and that as a result of this order Tuita had

suflered loss.

It was the contentton of Tuita that in these circumstance the
Miniser of Linds was liable to him in damages by way of com-
peasaiion. This apreal muost be determined on the same tssues

a- s tei | sinee neither side has asked tiat the case be seot back

foor _(l'iﬂ:.

I* was held by the learned trial Judge that Tuita was for-
b Cden i 195t and unlil 1959 to return to Niuafo'ou.  Since by
victue of Scctior o ol the LEvacuation Acl an evacuation order re-
moin sffective unti) 1t (s cescinded - and this order has never
be 1+ rescinded, it would appear that the order {orbidding Tuila to
rcturn to Nivafo'ou was intended to be merely a statemnent of the
law, and not an cntircly new order.

The issuc in this case therelore comes to this VIf a person
suffers loss or damage as a result of an cvacuation order madc
under the provisions of the Evacuation Act 1947 is he entitled
to claim compensation therefor 27

In our opinion where an Act of the Legislature authorises o
certain act to be donc by a certain person or authoriscs a certain
person to make a certain order compliance with which results in
damage and which would be actionable and unlawful if not so
authorised, then no action will lie at the suit of any person for
the doing of that act or the making of that order, unless it is
shown that it was done or made negligently or with malice.

In our opinion a statutory Authority is also a Statutery Jn-
demnity. It takes away all legal remedies which would otherwisc
be available, and no compensation is obtainable save that, if any,
which is expressly provided by the Statute itself.

In order to cstablish his claim to compensation Tuita would
have Lo cstablish his right to return to Niuvafo'ou to produce copra.
Whilst the evacuation order is in force it would appear that no onc
has any right to return to Nivafo'ou. The fact that Fusitu'a and
Kalaniuvalu did not return there until after they had received a
specific permission to do so, and that Tuita himself asked for per-
mission to do so appears to us to indicate that cveryone has re-
cognised this. We must confess that no explanation has been
given why peemission was granted to others and not to Tuita.
In our opinton Tuita had reason to feel he had not been given
cqual treatment and we are pleased to learn that the position has
now been altered.  Nevertheless we are quite satisfied that Tuita
has failed to prove that since the evacuation order was made he had
or has the legal right to return to Niuafo'ou.

For thesc rcasons we must allow the appeal against that part
of the decision which awarded Tuita damages for being prevented
{rom rcturning to Niuafo'ou to produce copra after the Lvacua-
tion Order was made.
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In our opinion Tuita §s only entitled to judgment for L87/15.
at Futu from 195

for the use and occupation of } acre of his lan
to June 1955 . 4 ¥ years ar £19/10/0 4 year, with costs tq be

taxed, against the Minister of Lands. " Fe is not entitled 1o judg.
Ment against the Premier aganst whom . cliim mog b g
Missed, with o urder a: g e TH, ) AR ot
Lelow iy thorer, ! N
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