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SIONE POHAHAU (Appel\ant, defendant)
v,
LATU TUKA (Rcspondcnt, p\aintiff)

ln this o the Supreme Coutt (Hunter J.) gave 2 verdict foc the
o trespondnt) « claim for a motor truck and damages. The
¢ cte 0t Cited. During e anpeal the Jdefendant argued that a cer-
tii v rect oat had Deenow ongly adniated in ovidenee because no witness
1y - ove its ©n cution wis cilled.  The Court of appeal agred with this,
hu @ corsi crong th. agreoment leld that it was not onc requiring re-
Eiition accoruing o the Contract Act.

O the 25th of January, 1957 the Privy Council (Hammcll
C.).y varied the judzment of the lower Court and gave the (ollow:
ing judgmen? :

This is an appeal from the decision of the Supreme Court of
Tonga Jdated 23rd /‘\pril, 1056 whereby judgmcnt was entcred for
the Respondent {or the return of Motot Vehicle No. 162 or its
value £1450 togcther with £165 damages and costs assessed at
£70/19 ‘6.

The Respondents claim in the Court below was for :

1. The return of Motor Vehicle No. 162.

2. £800 damages for loss of usc of the vehicle and for the
wrongful detention thereof.

The leactned trial Judge in his judgment stated that he accept-
ed the cvidence of the Respondent and rejected that of the Appel-
lant save where it was corroborated.  He saw the witnesses and
heard them as they gave their testimony and he is in the best posi-
tion to assess their credibility, and we see no reason for interfering
with the view he took of their evidence.

The Respondent’s evidence may be summarised bricfly as fol-
lows :(—

In July, 1933 onc Huni brought Lorry Number 162 to his
workshop to be repaired.  After somc discussion the Respondent
agreed to buy the lorry from Huni for £450 and the lorty was
lcft with Respondent to use to raise this moncy. The Respondent
did £50 worth of work on the truck and paid £110 to Huni on
account.

In May, 1954 the Appcllant came with Huni to see the Res-
Eondent. ‘After discussion it was agreed that the Appellant would

uy the lorry from Huni instead of the Respondent and that the
Appellant would repay £160 duc to the Respondent and pay £340
to Huni.

In pursuance of this arrangement the lorry was handed to the
Appcllant to use and to carn the money with which to pay thesc
cums. This case only concerns the sum of £160 duc to the Res-
pondent.  These facts arc not disputed by the Appellant.
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It is the'case for the Respondent that the Appellant has never
paid him this £160 and has wrongfully kept the lorcy from the
Respondint thereby depriving him of the opportunity of carning
me y [rom it
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its executior a is required Ly the Bvideace Act Cap. 9 Secilon T
With this rather techriaal point we feel obliged somewhat reluc-
tantly to agree after carclully perasiag the record of evidence.

The Appellant did not however object to 1he evidence of the
Respondent concerning this Agreement whereby the Respondent
gave up his lien on lorry No. 162 and handed it over to the Appel-
lant in consideration of the Appellant’'s promise to repay the Res-
pondent the £160 duc to him. In our view such an agrecment
was neither a contract for the sale of goods, nor one for goods to
be supplied nor for money to be lent nor for services to be render-
ed. It was not therefore one of thosc contracts which require to
be attested and registered under the provisions of the Contract
Act Cap. 66.

In our opinion the Respondent was entitled 1o succeed in his
claim against the Appellant to the extent of £160 but no more

and to this extent therefore the Appellant is entitled to succeed in
this appeal.

The judgment of the Court below is set aside and in lieu
thereof judgment is entered for the Plaintitf Respondent for the
sum of £160 with costs which we assess at £25, in addition to the
Court fecs.

The Defendant Appellant is entitled to the costs of this appeal
which we assess at £5/5/0.



