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POLICE v. TU'UT A KULANOA. 

(Criminal Appeal: Hunter]. Nuku'alofa, lOth August, 1956.) 

Plea of Autrefois Convict - Irregula~ity in ~st tria! - First eonvicti~n 
quashed - Lie~ charged and convIcted agam of sam~ O!fence - Prm­
ciples of plea of autrefois convict discussed - The COnStitutIon, Clause 12. 

The accused appealed against his cOn\'ictioD ~Y the. Magistrate on a 
charge of stealing. At his trial. he pleaded autrefOIS convIct. He: had p.rc. 
\'iously been charged and con\"Jcted of !he same offence. but afte~ .com IC­

tion applied for and was granted a Wflt of Habeas C~rp'us by v. hlch. the 
lirst conviction was quashed on the ground .that that conVICtIOn was bad s~ce 
1·1 hours had not elapse betwew the secnee of the summons and. the tnal. 
The Magistrate oyer ruled the plea, cony icted the accused and agam senten· 
ced him to prison. 

HELD. That the plea' of autrefois convict failed a~ the accused had not 
heen in pcril at his first tr~1 owing to the irregularity of the proceedings. 

Appeal dismissed. 

Folw appe:ued for the ;tppellant (accused). 

Barna appeared for the Respondent (Police). 

HUNTER ].: In this case the accused, who is the appellant, 
was brought before the Court on the 23rd Mar, 1956, and charged 
with theft of a fork to which he pleaded guilt}' and was sentenced 
by the Magistrate to 6 months imprisonment. After that an appli­
cation for a Writ of Habeas Corpus was made on the ground that 
the conviction was bad as it was less than 2--i hours from the time 
of the Service ot" the summons to the time of the hearing of the: 
case. That matter came before me and I granted the application 
and held the first conviction to be bad and ordered accusec to be 
released. After that the' Police brought a second prosecution 
against the accused again for the same offence. The accused came 
before the Court and submitted that he could not De tried again 
:IS he had already been con\' icted for the same offence. The accused 
also pleaded Not Guilty to the charge. The Magistrate howe\'cr 
did not uphold his submission and convicted the accused and sen­
tenced him to imprisonment. But at the time he sentenced him to 
prison he took into consideration the time in which accused haJ 
already been in gaol pending the hearing of the Habeas Corpus 
applIcatIOn and sentenced the accused to only 4 months imprison. 
ment. After the last (2nd) conviction accused then appealed to 
the Supreme Court on the ground that he had already been com' ie-

ted for the same offence. 
Chuse 12 of the Constitution provides that: No one shall be 
tried again for any <;>ffence for which he has already been tried 
whether he was acquItted or convicted. This is derived from the 
English Common Law: the defence is called a Plea of Autrefois 
Convict. If he was acquitted Plea is one of Autrefois Acquit. 
In England it is a provision of the Common Law not of Statute. 
I t ,appears to me. th.at when interpreting Clause 12 \\ie must be 
gUided by the p.nnCIples of the EnglIsh Law regarding a plea of 
A ustrefOls Convict. The Clause rc:\ds as follows: No one shall 
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be tried 'lga.in for ~ny ottenc.e for which he has already been tried. 
And as 1 said p~evl~usly dUring the course of the argument in this 
appeal the quest.lOr: IS whether the accused has previously been trieci 
betore t~e com'lct.lOn . from which accused h3.S appealed took place. 
Was he In' fact tned In the true sense of the word? On the first 
occasion the Police issued a ~ummons ag3.inst him and he was 
brought before the Magistrate and W~L5 :lsked whether he was 
guilty or n.ot guil~y, and he plea~ed 'Guilty', After that the Magi~, 
tmte convlcte~ him but as I pOinted out a short while ago I held 
that the Magistrate was wrong in com"icting him as he had no 
ro~er t~ try the accuse~ wi.thin the time in which he was brought 
betore him. The questIOn IS, should the Court on reading Clause 
12 insert the word 'Properly' before the word 'Tried' in the 2nd 
line. It appe:us to me that the Clause should be so read. It must 
mean that no one shall be tried again for In offence for which he 
has already been PROPERLY TRIED. For an example a Magis , 
tr:He has a Clerk, and the Clerk carries out the Magistrate's work: 
thlt is not l proper trial, and if anything like that took place there 
can be no doubt that the 3.ccuseJ could be tried again. In England 
when considering a pIe:) of this kind the test is whether the accused 
W.IS imperilled at the time of the hearing of his trial. In this case 
in the first trial the accused was not in peril of being convicted. 
\"'hat actuJIly took place shows that for :tfter be was sentenced he 
:Ipplied for .1 \'V'rit of Hebels Corpus which Cllne before me 1 
ordered his release. Archbold points out (33rd Edition P. 1.53) 
that if be:c.luSC .there was anything defective in the trial either in the 
indictmcnt the: pllcc: of trial the W:ly in which the trial was can , 
ducted etc. the a'ccused WJ.S not li:lble to be convicted, thell a plea 
oi Autrefois Convict is no defence. A very old ose is referred 
to in the English & Empire Digest Vol. 14, pars. 3631 1484 : the 
note says that the plea of autrefois acquit (and the same applies to 
the ple:1 of :tlltrefois convict) is a good ple-~ only when the acquitt:1l 
is upon an indictment sufficient in law. See also the more recent 
case referred to in the same volume at p~r:l. 365~ :lnd decided in 
191~ : (R. v. Musham.) In th 'lt ose the appellant was convicted 
by a metropolitan M:lgistr,He of l5sulting a police const:lble in the­
execution of his duty, but by some inad\"e rtence the constlble who 
was assliited gave his evidence at the he:1ring of the charge without 
being sworn. Upon the attention of the },bgistrate being called 
to the irregubrity, he later in the same day, rehe3.rd .the case, ~II 
the evidence be ing then given upon o:1th. The i'<hgl~trate agal11 
convicted appellant. The a<:"cused .appealed and submitted before 
the Court of Appeal that hIS conVictIOn must be quashed on th~ 
ground that he had been previously con\'icte~ but the Co.urt ,ot 
A ppea.l answered that that w:ts not so because. Jl1 the Ii rst tCl.al tne 
accused was not convicted lawfully as the poltce constable did not 
give his evidence all oath and therefore the accu~e? ~'as not put 
in peril. \'V'h:lt Cbuse 12 of the Constitution prohlblt~ IS the pr~se, 
cution of a person who h:1S already been properly tned according 
to law whether he was :tcqllitted or convicted . The ~lause s.hould 
at all time be read as follows: "No one sh:dl be tried :lg:l1n for 




