SEFO MAKA KATOANGA v. SIOSAIA 'OFA-
HENGAUE.

(Land Court. Hunter J. Tongilava ,Asscssor. Nuku'alofa, 23rd,
26th and 27th November, 1956).

Subdivision — No written notice to hokler — Validity — Tongan custom
_ Court not bound by technicalties — Land Act (Cap. 27, 1928 Edition)
S. 58l.

The puaintiffl was the cegistered hinlder (as a widow) of an area much
f: . hat the statucory area for tax allotments.  The tofi'a holder with the
comsent of the Minister subdivided this area, and granted 8% acres out of

tie land to the defendant. The Minister omitted to give the holder of the
large area written notice of his intention to subdivide in accordance with
the provisions of Section 81. The plaintiff suhmitted that the failure to
~ive notice rendercd the subdivision invalid and that the defendant was

wrongly registered.

HELD : The tofi's holder had a rizht to subdivide and that his fatlure to
give written notice did not invalidate the subdivision.

Verdict for the defendant.
Mika appearced (or the plaintiff.
Finau appea,rcd for the defendant.

C.AV.

HUNTER J.: The Plaintiff, 2 widow, is the holder of a tax
allotment named Piu which previously belonged to her husband
Maka. Maka was registered as the holder on 20.12.1915; after
his death the allotment was transferred to the widow. The allot-
ment is a large onc of some 39 acres and of course since the 1927
Act came into {orce such a grant would be void as being in cxcess

of the statutory area.

The defendant is a son of the clder brother of Maka. The
allotment originally belonged to their father, and for some rcason
which does not aﬁpenr in the evidence, descended to Maka rather
than to his clder brother.

In 1929 Maka “gave” to the Defendant a portion of this allot-
ment, and the Defendant started to improve it by planting it with
coconut palms ctc. The Plaintiff says that it was never “given™ to
the Defendant at all but that he was allowed to use it to grow
food for his family and that the coconut palms were planted by
the Defendant in payment for the use of the land and that such
planting is in accordance to Tongan custom. The learned assessor
advises me, and [ accept his advise, that there is no such Tongan
custom. He says that it is a custom to allow another man to have
a garden on your allotment in which to plant yams and such
things and that when the crop is harvested the owner of the land
is recompensed with some og the crop, but he says he has ncver
heard of a custom whereby the gardener plants rows and rows of
coconuts (as the defendant in this case did) for the benefit of the
holder of the land. T am satisfied that when Maka sct aside a
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portion of this allotment for the Defendant and his family he in-

Ing cver since. The Vefendant said that the holder uf the Tofi'a
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Acting on the Minister's advice Lauaki then made 2 subdivi-
sion of this allotment. He gave to the defendant (or really the
son of the defendant, as the defendant himsclf alrcady holds an
allotment clsewhere) an area of 83 acres, as nearly as he could
judpe, ot the site of the land the Defendant has occupied since
1929, This resulted in the defendant losing some of the land he
had planted -with coconuts as the arca he had been occupying was
more than 8} acres.. It wijlj be noted that the Plaintiff ~ (the
widow) is still left with a piece of land sufficient for nearly four
allotments of statutory area.

Lauaki then informed the Plaintiff of what he.had done and

coconuts.  She said that she and her husband and their sop planted
them but I am quite satisfied that these trees were planted by the
Defendant and the members of his socicty.

Section 81 (i) of the Land Act 1927 provides “Whenever jt
is found that Any person ‘is holding land as a fax allotment which
is of greater area than the statutory area, the Minister may give
twenty-one days notice in writing to such person informing him
that he intends to subdivide such land and to grant from out of
the 'same to such Person a tax allotment of the Statutory area.”
In"the present circumstances I regard what has happened as a sub.
division by ‘the Minister under the section.  Lauaki was actually
the person who made the subdivision, but Iam satisfied that he
made it with the Minister’s advice and approval. It is true that
Section 81 requires that the holder of the allotment b given
twenty onc days notice in writing and that no such notice was given
in this case. *However | don’t think that omission invalidates the
proceedings. The widow received notice, verbal notice, and as a

result has taken the only action that I can see is open to her -
this abplication. : ' .



My view is that whea the Minister decides to subdivide one
of these large allotments there is nothing the holder can do to
Ercvent it. Hc has a right to lcase any CXcess (Section 81 (2))

ut he can not prevent the subdivision. May be if the action pro-

posed by the Minister or the Estate Holder was quite unreasonable
the Ceurt could interfere, but in the present cases [ regard the
iction of Lauaki as reasonable and proper.

rictly »peaking Lauaki and not Stosaia ‘Ofahengauc should
v _ been the defcadant in this case but no objection was taken
(nat the coircct pacties were not before the Court.  This Court
Tovld nol stand on technicalities. T regard my duty as the Land
jud v to endeavour to sce that justicc in land matters is donc
between the people and not to allow justice to be defeated on &
technical ground, if T can ccasonably do so. The fact that the
wrong person has been made a defendant can hardly be called
technical but in the present casc as the real question in issuc has
been argued and as Lauaki gave evidence and was fully cognisant
of the procecdings | do not think that the case should he dismissed
on the ground that he was not made a defendant.

Irom what | have already said it will be seen that | regard
ihe subdivision of this allotment as a propet onc and that the
Plaintiff has no legal justification for objecting to it.  This means
that there must be a vecdict for the Defendant. It must be under-
stood, however, that a verdict for the Defendant does not mecan
that this piece of land is vested in him or his son. In any case
i could not be vested in the Defendant as he is already holder of
an allotment.  All the verdict means is that Lauaki's action o
cutting off this piecc was proper. No doubt if the son of the
Defendant makes a proper application for a grant of this piece he
will receive Lauzki's consent and as far as 1 can sce on the evidence
before me the application should be approved by the Minister.

Verdict for the Defendant.
Finau :  We don't ask for costs.
No order as to costs.




