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SlONE V AIANGINA y. PESAMINO KLiLlHA'APAI. 

Sir Cbud Seton C. J. ~eiafu, 8th December. 
(Civil Action: 1948). 

h - \Vrinen agreement not neceS5ary - a launch 
Contract --: Sa~e ?f laun.c _ f C 66 _ Recession of verbal agreement. 
not "goods-' wlthlG Secfuuo,: :> ~o r:!cind _ Agreement continues. _ 

One party re sing . _. . f' 
., , ' I f II wins: terms: r,,"ntlff claims rC,11 

The "'rit In this c:;se "as In lle 0,0 -d usinn a l;;unch d the ,-alue 
the I?efendant £765 for unbf~~ll~srno~d:~~ ::id lau~ch for a period. of 9) 
of £~oo plus £-165 ddar:nagesh' i"947 and 19..jS at 1"eiafu, Van u, 
davs @; £5 a day unng tel ea.rs " 'If ' 

. d hi' S 'ember 19-1.7 the Plalntl \tr· The e\'idence sho~\'e t at on h~ Depf' d t' for £;5 The defendant 
b II d t sell ellS launch to tee en an ", -, I 

a -l tl;~ee£~~.o but had difficulty in faisinf: the balance and ~;le orJi!,!F~ _. 
~;;ee~ent ,\~as mutually rescinded and a fresh :l':;fe~l:len! ent~~ '11~to~nd of 
terms of thi~ second agreement appear 10 the, JU ",ment. , • 1 d 
j\Jarch the Plaintiff changed his mind and WIshed to r,,~clnd t~" fe~on d 
anreement but the Defendant would not a:;ree to reSCISSion an c alme 
that the Plaintiff was still bound by the 5econd ,,£!reement. 

The Plaintiff then brou.:;ht this act.ion to rcco'-er the ,-alue of the bo~t 
(which he alleoed "'as ",rondull\' detained by the Defendant) and dam~geti 
HELD. That "'the second a-sreement. subsi,ted and all that the PblDh 
'\\-as entitled to "·as unpaid balance ot the sa Ie prIce of the launch. It" 3S 

also held that an agreement for the sale of 3 1;lunch could be sued on 
although there "'as no written contract. 

Tafolo for the Plaintiff, 

J-.-fafua for the Defend:l.nt, 

C. A, V. 

SIR CLAUD SETON C. J.. On behalf of the Defendant it 
has been submitted that this action is not maintainable owing to 
the absence of a written contract and to the proyis;ons of Section 
5 of the Contract Act (Cap. 66). In my ,-iew this is not th,e case 
as I am of the opinion that a bunch does not come wtthln th~ 
meaning of the word "goods" which is the word used in Section 5, 

Both parties agree that the original sale in September or Octo· 
ber was c-ancelled and that a fresh agreement was corne to on the 
9th December. What this fresh agreement was, it is not easy to 
say. The parties do not appear to have been "ery straightforward 
when dealtng with each other nor "'hen giying e"idence In thts 
Court. 

Howe'-er, I accept the Plaintiffs \"ersion which does not differ, 
very much from the Defendant's "iz:- "I said the Defendant 
coul~ run t~e launch from December to March and pay for the 
repa![s and If he brought the balance at the end of that time, then 
he could have the iaunch", The balance at that time was not ~ 
large sum. The Plaintiff h:ld recei"ed £22. a pair of cows,nlue 
not agreed, a.nd some flour and other articles "'hich the Defendant 
valuecl. at £6 /11/2. 

, By the end of March the ?Iaintiff had apparently changed his 
mlOd a~d wanted to abrogate the sale entirely although he still had 
possessIOn of the £22 and the flour and the other articles for which 
he had not O;lId, He hrou~ht :1!"1 .1ction in the Ma~i<;tr:1te<; Court 



47 

claiming £50 from the Defend:lnt for .!i\-e days' use. of the launch. 
The Magistrate seeing that the real matter in dispute was the owner
ship of the launch quite rightly deciqed that, having regard to the 
value of the launch, the case was berond his jurisdiction and he 
advised the parties to apply to the Supreme Court. Subsequently 
the Plaintiff returned the £22 and the cows to the Defendant. 

In. my view, although the first agreement for sale was can
celled by the consent of the parties, the second was not because the 
pbintiff was anxious to annul it, the defendant was not ~:illing, 
and the consent of both p:lrties was necess:u}'. The Plaintiff's 
only remedy at the end of the March, if the Defendant did not pay 
the balance, was to sue him for it. 

It follows that the Plaintiff's ~ction in its present form can not 
succeed but he is enticled to recei\"e from the Defendant £75, the 
agreed price of the launch, and for that sum I gi\"e judgment. 
Each party will pay his o~vn costs. 

EDITOR'S NOTE: The chief justice does not give his reasons for holdin;; 
that a "launch" is not "goods" within the meanio.; of Section 5 of Cap. 66. 

Williams on Re;J.1 Property says that soods and chattels are synonymous. 
and in ancient statutes and 1:1,,' writers denote personal property of every 
kind, as distinguished from re:ll. A ship h:lS been held to be "goods" 
coming within the provisions of the sale of Goods Act 1893 (Betuke v. Beda 
Shipping Co. Ltc:!. 1927 I.K.B. 649) but of course in that Act. "goods" is 
defined as including all chaUles personal. 

It is difficult to see why the "'ord "goods" as used in St:ction 5 of Cap. 
66 has a limited m~ning and ,,-here the limit is to be drawn. 


