SANUALIO TUIPULOTU (Ré:spondent‘)

V.
‘ISILELI KAVAONUKU (Trustee for noble Niukapu)
(Appellant)

This is an appeal from a decision of the Land Court judge (Ragnar Hyne J))
L 4 anal i1 1937,

1a :he Land Coutt the plaintiff claimed the estate and title of Niukapu.
e judcr found a verdict for the defendant — the respondent to this
Coppeal. rhe plaintiff was 3 direct descendant of a man named ‘Uli'uh
who was in possession of the title and the estate in 1873.

The appeal was leard by the Privy Council (Stuart C. 1) in 1938
2nd the appeal was upheld.

Tafolo appcarcd for the Appeliant.
Funaki appeared for the Respondent.

After referring to Clause 124 and 125 of the Constitution as
publishcd in 1877 and Clause 107 of the Constitution as published
in the 1928 cdition of the Laws the Privy Council said

“In this case Mr. Ragnar Hyne having found as a fact that
‘Ulituli was in undisturbed posscssion in 1875 of the title
and cstates in disputc was wrong in going back bcyond the
Constitution.

“This simple mistake resulted in his giving judgment for i
the respondent. This judgment was incorrect.
Judgment must be altered to judgment for the appellant i

with costs.”

In Tebruary 1939 the Privy Council heard .a petition from
the trustee of Niukapu alleging that the decision quoted above
was ultra vires the Privy Council on the ground that the Privy
Council had granted leave to appezl exercising their powers under
S. 145 of Cap. 27 (The Land Act) as it then read.

The submission was that.the Privy Council had no power to
grant pcrmission to procced after the ten years because the amend-
ing Act of 1934 which purported to give them this power was
ultra vires it not having been passed in comformity with clause
&7 of the Constitution. ’

On the 23rd February 1939 the Privy Council (Stuart C. 1)
refused the application. The judgment prepared by the Chief
Justice is as follows :

In this case, Counsel for the Petitioner has requested us to
declare that an application granted at the suit of respondent
No. 173/37 (undated) was wrongly granted as being ultra vires.
Why he should ask us to do so puzzles me. We are not a Court
of first instance. We are asked to say that our original act in
this matter was ultra vires. If is was, who are we to say so?
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Our saying so would be ultra vires also. This Pctition should
be to the Supreme Court, as normal Court of First Instance in
Tonga (sce 6. 27, Street) (Cp. section 50, and sections 84 and 88
of the Constitutions) and on that ground alone must be dismissed
with costs.

However lest the petitioner be nc camd 1o . te =~ ure
time and moncy in fruitles, PH don, "t m:y onsdir tlis o oe
a i we had jursd tion: ar nd od we e
case s entirely misfound

In terms of scction la. of whaptor 27 (rhe Tand Ay,
actisns are limited if ot brought within t.n oo sod aneade
ments to this se-tion give the Privy Counc! » discretic 1 o - aive
this limitation.

These amendinents (Apparendy penceal in their character)
were not passed other than in a general manner, and Counscl
argues that as they were not especially approved by the nobles of
the Legislature - under section 67 of the Constitution as printed
in the 1928 Law of Tonga — they du not and cannat apply to
disputes between nobles.

If he is correct, not only the amended clause, but the whole
Land Chapter falls: the very Schedule that defines the rights and
holdings and titles of Nobles falls; and we arc thrown back on
the original Constitution, “"Granted on the fourth day of Nov-
ember, 1875".

In terms of section 70 thercof, laws in connection with the
nobles of the Legislative Assembly must be passed in a certain
special way.  In 1903 scction 70 (altered in phrase) stood in
meaning as in 1875, and only in 1914 was it superseded by section
67. In terms of scction 67 of the Constitution as now current
only "Nobles of the Legislative Assembly” may vote on “Laws
relating to™ ... “the titles and inheritances of the nobles.”

Now, in view of section 4 of the Constitution which has re-
mained unvaried ‘throughout, a reservation such as this must be
conservatively interpreted, as it is clearly an invasion by a puvilege
upon a general right, vide Hezekiah Kaas Ndobe v. Government
of the Union of South Africa, A.D. 1929 oc 1930, (I think 1930
p- 1.).

In quoting Craes at p. 423 it is to be regretted that Counsel
did not read one paragraph fucther.

I quote: “In dealing with colonial conslitutions, the judicial
Committec declines to lay down any hacd and fast rules of construc-
tion and the tendency of its decisions is to extend and not te
limit the authority of colonial legislatures, which are rccognised
as supreme within their own domain.”

It is noteworthy that jn 1905 the King accepted the 12th
Treaty point, "Rights of succession and inheritance not to be
interfecred with,” and the phrasing of section 67 might well be
criticized in light of that treaty. .
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If we accept Counsel's argument then an interference in the
Niukapu succession by the signatory King, (found by us and by
Mr. Hyne, in our respective judgments last year, to have been as
a fact an interference) cannot be upsct, because, says he, we lifted
an cncumbrance, i.c.,, a "Limitation of Actions”, by virtue of an
wra vires cmendment. But the “Limitation” itself passed in
arainary course in the Land Act 1s also Ultra Vires”, if the amend-
' is. So whether we lifted it or not is immatcerial.

Counse! has not argued that nobles” disputes are not amenabic
ia the Land Court: he can hardly do so as cvery single noble holds
and has taken under Schedule "A” of the Land Act and is cstopped
from raising the point. The “acquicscence™ of share-holders docs
nou raise a presumption of legality — Strect p. 2, but active partici-
pation by all concerned, (ic., the taking of the 30 odd cstates
under Schedule "A™ of the land Acl) must raisc an estoppel not
by record but in pais of an absolute character.

Petitioncer s also estopped by last year's judgment as by record
i.c.. by res judicata, from raising this point (or any other point,
bar fraud,) as successor to the Niukapu of 1927, save by way ol
Petition outside the Law. But can we as an appellate body enter-
tain such a Petition. Surely it should be to Parliament.

The facts are thus simple.  Petitioner says or rather must
say, T am not a true noble; T am u usurper put in by Tupou I
I claim nobles” privileges and nobles’ evasions though not on the
facts a noble.” Our first answer should be :— "We do not know
{)’ou on the question of Nobles' privileges.” Our secona could
e: "You should have raised this point last year, at any rate
during the appeal in the Privy Council: now it is too late. for
two reasons: onc the question is decided and two, our Privy
Council jurisdiction on special request is at an end.” The third
answer is the one I prefer: it is this :— “Section 67 or 70 of the
Constitutions of various datcs only applies -

I. To cases obviously aimed at the nobles;
2. While the amendments now objected to are clearly general;

3. To which the nobles in Parliament never cven raised the
point of privilege.” :
In Ndobe's Case, quoted above, the point was whether 1
particulac Bill should have been passed by a 24cds. majority
of both Houses sitting together tn terms of the rescrved
Native Clauses in the Act of Union 1909. Ultra Vires' was
allowed to be argued in the Coutt later, because the affected
persons were not in the House and could not have raised
the point there.

Here the elected representative nobles were in the IHouse when
the Acts in question became Law; another noble was Speaker of
the House; certain Cabinet Ministers were also nobles; yet the
point was ncver raised. The procedure was and is well known °




to all concerned, and had actually been-used "to pass Act 15 of
1927, immediately prior to the passing of the Land Act, No. 19
of 1927. And that later Act contains Schedule “A™ in which
cach and cvery noble is mentioned nominatim.

Under this accumulat’'n » weight of undi puid fact 1nd nident

law I am of the « _iwn ti - “xcbFoa oo o B Cor wal et
nov uree s, anly ol o1 ok 0 oo bt Can o
atthe 0 a0 oteon 5 oobienart oot oa o ool
caly wbo aimed at indi D o0 oact s g, b Do e A
tiorar ubove

U thrs ipet . o thalaa® the of - 7 Cabat necion
¢7 would have 2 in: 0 oortediccry o oed LT
Constitution that it would 1.0 the real ir o, Zirn of Kins Srerce
I and that .__‘ion 67 must thorefore be cor roed as linited ‘o

obviouslv intentional attachs; Maxwell on Statues, Chapter IX,
“It shall be lawful” in section 67 would then mean "It shall be
lawful, if the nobles in Parliament so desire, and if the Speaker,
upon point raiscd, rules that the Bill warrants such treatment.”
Here Note Preparatory Note ubi supra.

. Counsel's argument that a later clause i.c, 67 must override
an carly one, to wit 4, is a clear cxample of the dangers of undue
emphasis on a partly misunderstood rule of law. If Counsel was
right, then 69 must in its turn override 67 because it in turn is
later. In that casc no noble could cver pass anything under 67
because under 69 as soon as the commoners had withdrawn there
would or at any rate might be less than half of the Legislative
Assembly present and an automatic adjournment would at once
interrupt the proceedings. And again the 2nd half of section 79
would override the first half, and probably section” 67 as well. '

Oh no. Through a confused and much amended Constitu-
tion we must reach out to fundmental principles and modify them
only so far as we are absolutely compelled so to do. We must
read it as a whole to find its intent. We must not pick at solitary
sections to annihilate legislation and to embarrass the Judiciary.

: -In construing Statutes the ordinary sensc is adhered to unless
that would lead to some repugnancy or inconsistency. In such
case the grammatical or ordinary sense of the words may be modi-
ficd, so as to avoid that defect, but no further. :

Here says Counsel 4 and 67 arc rcpugnant or inconsistent —
obviously so. If my opinion is correct 4 though carlier dominates
67 limiting it to very special cases. 1f not, then the GOLDEN
RULE of page 4 of Maxwell on Statutes applies, and thea the
wording of 67 must be modified to remove the inconsistencies.

Maxwell at page 132 says "One presumption is that the
Legislature does not intend to make any substantial alteration in
the Law beyond what it specifically declares” — Section 2 of 1 of
1914 repealed the old clause 70 — that was that — the new 67 was
a ncwcomer — and to make this section work at all we must insert
the word “only’ after the word ‘refating’. If not, then the whole



clausc must be restrictively intcrpreted  as above set out. The
test then becomes onc of common-sense; Acts 19 of 1934 and 13
of 1936 were passed without anyon¢ raising the point now argucd;
WHY? DRecause nobody in reason could have asserted or imagined
that the Bills related to or for that matter related only to Nobles’
titles or mheritances.  Actually the 1934 Act was referred to the
“*and  Committee”, which had 4 nobles and two commoncts
ttv reon and M. Hyne as a lcgal adviser. Two of the nobles are
Susgl and At members of this Court and T expect that either
acit'er imagired that the amendment to section 145 could puossibly
iy Lo aobles (save as part of the gencral public) or il they
thought it might, they had their fears stilled.  For if this was not
the cacs they and two other nobles [ailed in their duty.

The Legislation here challanged is matter ol proccdure not
matier of Law, and cannot be fancied to be aimed at any onc
class. It liberates Justice from a limitation of an arbitrary charac-
ter. Tt attacks no right or privilege. True it docs incidentally
trip up the feet of cectain usurping wrongdoers.  But it is utterly
repugnant to Law, Justice, Common Sense and for that matter
Public Policy to wrench special rescrvations in the Constitution

into such wide-rcaching propositions as are herc contended for.

The Petition, as Far as 1 can cffect the tssuc Is rcjccted with
costs:

. becausc it does not lic to this Court
> becausc the whole matter is res judicata,

3. because scction 67 does not apply to general Legislation.
and the whole argument thereon s misfounded and il
concicved.




