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IN THE CENTRAL MAGISTRATE’S SJ()UR'I'
OF SOLOMON ISLANDS

CRIMINAL JTURISDICTTON
Criminal Case No. 647 & 648 of 2021

REGINA

ELVIS BOSA, ELLISON JUNIOR MANE AND BARRY KAIBATA

Date of Hearing: 2" September 2021

Date of Sentence: 2™ September 2021

Ms. G. Waletofea for the prosecution

Mr. D. Haua for the defendants
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SENTENCE

The defendants Elvis Bosa. Ellison Junior Mance and Barry Kaibata were charged and
pleaded guilty to one count ol restriction of movement ol persons in FHoniara contrary
to clause 4 (1) and (2) (a) and (b) of the Emergency Powers (COVID-19) (Honiara
Emergency Zone) (Restriction ol NMovement) Order 2021 and Regulation 13(1) (a). (2)
and (4) of the Emergency Powers (COVIDI19) (No.2) Regulations 2021, The maximum

penalty for this offence is $15.000 finc and/or 3 years imprisonment,

The defendants are one of those who flouted the 36 hours lockdown Order that
commenced from 6pm on 29" August o 6:00am on 3% August 2021, They were
making noise and causing disturbance with loud music at the main road at Vavaya Ridge
in the early hours of 30" August 2021, They were drinking alcohol. Police were called

and attended to the scene. Police sighted them on the main at 2:43am on that date. That
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area is restricted for public movement during the foekdown perind. At the malerial lime,
they should be at their hoimie residence. They were apprehended hy police at that scene
and placed in cell. They were brought to the Court oi 31% o August 2021 and arraigned,

They-pleaded guilty 1o the charee.

In light of the widespread of the-Covid={9 Delta variant i ¢lase neighborin g-countries
to Solomon Jslands, the gabiner decided w do a lockdown eleicisé to test the
prepdredness effarts of individuale, communities. organizalions and state Tostituticing:
dpainst this dead I'-}f' virus, 1n his-nationwide remarks before commencement-o I"the 36

hours lackdown exercise. the Pritie Minfster of Solomon Istands echoed that the speed

ofthe Covid-19 Delta variantaansmission in Fiji, Australia and New Zealand has posed
threat that ¢an be of devastati e consequences o Solomon Telands iF e virus aets into
the communily. The curiem prepatcdness and respoiise _pl'al_'i'-r';' ard nu longgr appropriate:
to this Delta varianl, This viriant i aggressive. contagicus and deadl v Fenge. the need.
to review and tesi the country’s prepiredness and curréul réspaise plans through -a

lockdown exercise is.considersl imperative, I dol vilal,

The Prime Minister then made the Order known ax Bmergeney Posvers (COVID-19)

("[él'c’_j’niélifz\" ':Exﬁ‘t-:_:Q@:icgf Zong) {Resieietion ot Movement) Order 2021, That Order

_ sanctions the:36 hiduis Tockdown exereise that conmmeneed Fiem dpm on the 29 August

10 6:00am o the 3 1% Avugust 2021 The-Order has Teenl effeet. It ereates-an offence ol

amaxininb fine of $15.000 and/or § veaes i prisanmentin the Lot of a breach o [the:

Order. 1{isd Telony: meaning a-serious.oifonce. This maximum penaity is-self-evident -

that the. Government is-iaking (his lockdawn exercise very seripusly and .any persen

Tound Lo be inbreach ol s will face severe cousequenies, [ alse indicates notonly to-

tlie public but tor the judiciars as well ihe sedousness of this oilence compaied 1o other

statitary offences,

Althougly fhis lockdown Festriction is controversial. Uis Tasviul because it is a law pul
down by the State during an Eiergendy period toy prepare. guard i nd assess (he state-of
preparedness of ity inhiabitans againgt the intusion of the deadiv Delta variant, The
Prime Minister then-advised a)) resicdenis Hiving inside lhe_.de-f-zig_umtcd Lmergency zone

o “stay home between Gpm -on Sundas 29 August and dam. Fuesday 319 Angust:

2021.” This fockdown pertod vwas wighely published or disseminated {o-the publié in all
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media platforms in the countev. §i s therelore no oxvuse i any residents in the
Emergency zong Lo say that hedshic was not aware of the 36 howrs lockdown period, 1F

there is any. it will be.a horrific uf e Sxcuse.

The fockdown exercise is impofiant, It shows the Governinent kasd positive obligation
under the Constitution. 1o safeguard e and health by sdvance preparation of its
ihhabitants on how to &’_'t}ardf against this imminent Delia viddiant, Easuring all persons
iti the country getting prepared and informed on how 1o protedt tives dnd reduce. risks
during a pandemic’is one ¢i the bisic values of o de mocratie sacicly. A Government

that fails 10 do this is an irvesponsible government, Tiis i the tie fof preparation and

cooperation thraugh the rolling out of the tackdown exervise sinee there will be no mioie

time for platning if the Delta vivriant enters and spread in the community,

This virus does net know or f'ucc'lg.ni‘m o constilativinagl riadi and freedom, 1t does not
recognize the law or any diseipline for that matter: Noomaiter Fow hard you battle it
with your constitutional rights, it will win, This vitas is a common cRemy -fbu‘g’ht' hard
against by all cou miiesdn the world, Millionsof people were wripped and deleated by
this virus through death: The wimiher of positive cases ol fhis vivds is sall inereasing
daily globally. This virus. is a devil. 1t Kills anil desteoys lives, Other consequéntial
impacts of this virus are minn and devastating, whpecially on the ceonomy. national
security. diplomacy. trade, taw and brder cubure, Comnonity eohesion, leisure: pol itics.

education, personal wellbeing aid the fist does on.

Solomaii Istands is known to haveattinede problem when i c{-_imcsy.im'-o'lu_:;}*ing_.th(—_:- faws

put down by the State and adherence w the rule of Taw . T aitigde is entrénched and

deeply embedded in pur hehavior, A simple cheek: on this s the ongoing littering,

vandalisim of Stale properics and wll sons of eriminal activities in the eountry that.
reflécted badly on dur 1'05‘_1)01155\-'t:-nc;»:,w'.-zu'lil'udcs to the Taws and regulations pil dowri by
the State. This case 1% a good cxample o, The lockdown exorcise with puhitive
consequences is therefore necessary Tor the people’s complianee and adherenee, It
shows Solemon: Islands has moved one step altead froni viher cotntries. in seriously
preparing its inhabitants 1o puard aninst the intrusion and subseqguent ransmission. of
this highly contagious Defta vaviant or even any new Covid-19 sarfant for tiat matter.

The ability to contain other species of Covid- 19wt our quarantine and isolation ¢enters
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to-daté resulting in zero communiny ransmission is the resuli of that continued efforts
of our-esuntry™s: preparedness of which the fockdown simulagon is one of them. We
should appreciate and thank the Gosermmeidt for tie eftorts dendered so e, Tknow those

eftorts witl continue to propel ts Rorward againSt-this conunon eremy.

Emergency planing against ihis Covid-19 Delta variant is ot u gariie ora prank. There
is no tinte Tor conmplacency in our planming eitons against this deadhy virage Covid -19
is real and deadly ., Qur freedpm of movement is conditional on the life which the

fockdown exercise ries 10 aid i the event of commumily trnsmission. Lest we forget

‘that life is a prerequisite foreaioyment afother righis hut death is pesmanent, The need
1o educate people thiough the Tovkdown exercise on how to seve Jives and redoce 1isks

during the community ransiission remaing vital 1 the Government.

The Governmenl retains the wide diseretion above 115 Citizens 1o balance these
competing interest - the Feedom o) movement and the new! i protecl and save lives.
Viewed in that lens, il the Fasckdow e Oeder does nol have penaliies, | de nol think the
people :Ii_\{ing. i the Emergeney zone w il abey the lmi{_du\\fi'a esereise: There is ng-legal
enforcement mechanism to compel people (o obey the simulation. B will be a waste of
evervhiody s time and effort. Fhe Govemment will expend Hanee Toran exereise that
nobody obevs. It will bea futile and menningless exercise altogether. Therefore. having
the penaliies. For this locKdown exerdise supports the Goversment positive obligation
under human rights laveand the Constitation for the protection of fife and pub'l'ic safety
in light of the implication o the Della varanl ftsell. It is ;u-n'll:n_ugnt_i_s-._m.si'_lu_atio_ns
experienced by a country that hay o threat of a terrorist aftock by !“a.\rc-igncrs that the

Government has to put down fockdon n measdres with punitive eonseguences (- protect

the lives of its citizens Trom terorism,  The authority similar (o this 1§ the case ol

McCann v UK [1995]-CHR 31, Ahhough the recent fackdown is a simulation without

any risks of conumunity Brnsmissivn of e Covid-19 Delia varianl. the need for

enforeement of the lockdown orders taking into account the peeple’s attitude. in

complying with the Order and the need for advancd preparatiog {or management of sisks
and public salety in the light .ol impeding Delivo v ariant irselt are amongst the highest
priorities of a modem dewocratic staie fike Solomon slands governed by the rule of

law.
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The defendants were not_ permitied by 1he anhoriny 1 move slong the Vavaya Ridge
main road being a restricled area during that fockdown periedd. they already knew of

the lockdown, vet they deliberately made a decision 10 Hour the kockdown Order,

Said many times by (he Court that Sofomt Islanders must fearn 10 abey the law pul,
down by the State. The defendants. as the residents in the mergeney zone, should leamn
to obey the lockdown Order by stiying al théir place of residence, They made a
conscious decision and caused disturbance thagmoraing with towd niusic, They dragpk:

alcohol and move abeut the main road, thinking ey were above the law, 1 noted ohe

of thenr is a student and all three are young persons. This is no care-dltitude a its peak.

The need of the country. as stated cirliern. ttest the preparedniess cforts of individuals,

communities. organizations avd stk nstituiions agiinsd this deadly Delta variant vicus

overrides, their right 10 freedoin of movenient during a prohibited period. For this
student, | would consider Teaieney tor his case 11 he was areatled while en his way to

house as a result of lale night sidy o reasons relied 1w his education, He however

drank alcehol and acted as he s ne fonger a Form 3 student. | would not acgept that

being.a student his sentence shadld be considered specially or exceplionally:

1 have considered their guilty ploas thetrvouth fidness and for being st tine offeriders.

[ am nol assisled in submissdon rom dhelr lawver whetliee they had the MTndacial

capacity to pay-a fine, Afterconsidering albthese factors. | therefore consider a custodial

sentence- the appropriate. séitenee for this chse. 1 impose a e of 12 months:
imprisonment (or the defendants. This 12 monthis is 0 resufiani term alter considering
and accommadating all the minigting factors and He discount applicable to their guilty

pleas as required in Rov Qolont 20055 SBHC 73,

Time-spent in cusiody is 10 be deducted.

L4 days right ol appeal applies.







