IN . THE CENTRAL MAGISTRATES COURT OF SOLOMON ISLANDS
AT HONIARA e

(Criminal Jurisdiction)

Criminal Case No: 990 of 2019

REGINA

5o 8

TREVOR KEPSY

Coram: HOLLISON F (PRINCIPAL MAGISTRATE)
Appearances:

Mr Jonathan L Auga, Senior Legal Officer, Office of the Director of Public Prosecutions, for the
Crown

Mr Benham Ifuto’o, Principal Legal Officer, Public Solicitors Office, for the Defendant
Date of Mitigation hearing: 16™ December 2020
Date of Sentence: 21% December 2020

Notice: This copy of the Court's Reasons for Judgment is subject to formal revision prior to
publication.

SENTENCE
INTRODUCTION

1. The defendant Mr Trevor Kepsy was found guilty and convicted following a trial for one count
of Indecent Assault contrary to section 141(1) of the Penal Code [Cap 26], and one count of
Incest contrary to section 163 (2)(b) of the Penal Code [Cap 26] as amended by the Penal Code
(Amendment) (Sexual Offences) Act 2016.

SUMMARISED FACTS

- 2. The defendant’s name is provided above and he is from Pagoe Village, Choiseul Province.

+'. The defendant is married and has two children. He was 39 years old when he committed the

-+ second offence in 2019, and 33:years old when he committed the first offence in 2013. He is
now around 40 years old. '

2. 3. The complainantis JB and she'is the biological daughter of the defendant.! She is currently 14
w1 iyears of age. Throughout the sentence she will be referred to as the complainant or victim,

! The complainant’s name is suppressed, she will be referred to her mmals “JB” or the “complainant” to protect her
identity.
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<2 The complainant’s mother-and: the,defendant are now:separated.
Countl IndecentAssaultCo

he first incident occurred in
-on-Guadaleanal in the ‘Guadalcanal Province. 'Ihe complamant was- asleep in _erieom at the
matenal time and her fathet went:to her and woke her up. The defendant laid beside her. The
‘defendant then told her'a story-about @ monkey that had a girlfriend. After the defendanit told
‘her the'story, he widetied her legs:and licked Her vagina, Hé also nibbed his penisonher vagina.

6. The defend'ant:'a_l_'nd the cornplainant’s-mother were Still_tqgether_-f-at__the material time in 2013,
The-defendant did not t&ll anyone about the incident until she was interviewed by the Police
for an-incident which is now the subject of the second.count in this present case.

On-or about the 1% October 2019, the complainant.made a staterment to the Police-at Rove
Police Headquarters.in Honiara.

e

Count 2: 1 Countof Incest-§ 1'63(2-)(-13‘)’ o'f-'the.-Penal".CodeT_C‘:AP_ 261 (As. Amended)

8. The second incident occurred on the 28 September 2019 at Panatina. in. Honiara on
Guadalcanal. On that day, the: defendant and the complainant were staying at Namoruka i 1ng
West Homara

9. Barli er that day, the defendant and the- complainant wentto TFinge Rldge also in West Homara
to-visit a relative of the defendant whom the-complainant called unele. - :

: 1 0::The: defendant left her at '1 inge: Rldge w1th the: complalnant’s unele:and- went: to Tana beach; L e

and retumed with: anether person ' y__that fime, the defendant was drunk: ah:. .
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5.

16

L.

18.

19.

20.

Later, the defendant and the complainant both boarded a bus and they disembarked at Town
Ground and went to. another uncle’s (defendant’s relative’s) house there.

. Whilst at Town Ground in West Honiara at the said uncle’s house, her dad and her uncle had

a conversation about her and the other uncle who were allegedly having eye contacts.

The complainant’s uncle then asked her if that was true and she answered in the negative. The
complainant responded that she was not aware of any eye contacts she had with her uncle.
However, the defendant interjected by saying in pidgin “you no liar” which means “stop telling
les™.

. After that conversation, her dad’s relatives left and her uncle went into the house, and it was

just the two of them who remained outside. The defendant told her that he would do to her
what he had been intending to do to her. By then it was dark and it was around 7pm.The
defendant and the complainant took a bus and headed eastwards. Whilst they were on the bus,
the defendant asked for her opinion whether she wanted for them to go to Panatina, Henderson
or Mount Austin. The complainant did not respond and she started crying. The defendant then
told her that she was making unnecessary noise and that it was getting other people’s attention.

The defendant and the complainant dropped off at the bus stop at Panatina. They walked to the
Panatina field and he said that was not a good place. They walked up to a place and the top of
that place is flat and there were some bricks nearby. The defendant led her to an area under a
tree. The defendant left his bag there and he told her to sit down but she refused. The defendant
told her to lay down and she continued to refuse his demands.

The defendant suggested to her that after they had sex, and if she ever wanted to have a
relationship with any boy she would have the freedom to make a choice.

The defendant told her to lay down but she refused. The defendant then searched for a stone
and came back threatening her to lay down for if she did not comply, she would be stoned. As
a result, she laid down. The defendant told her to remove her clothes. She pulled down her
trousers as-demanded. The defendant then removed his own clothes.

The defendant told the complainant to spread or widen her legs which she did. He went on top

-of her.He thenpushed his penis into her vagina.” She stated that it was pamful and that his . . -

©.. father’s penis got into or entered her vagina.

22k

:They had:sexual-intercourse for quite.-a while and then the defendant stoppg-;d,,_f-_l?h.e: ,dcfclndam:_ . ;
i stood.up and put his trousers on.and-the complainant also put her,-t_rou_sers-:gg,as_:wal T N e

* She stated in pidgin as follows: “hem pushum koko blo hem inside lo kan blo me”
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V22,

.. 23.
~They went to Uncle Nelson’s house. Upon their arrival, some people at Uncle Nelson’s house

24,

25.

26.

27
28.

29.

£ E30y

The defendant told her that if she ever. wanted to have a relationship with any boy, then she
could do so. ! : -

They then walked towards the bus stop and they got onto a bus and headed for White River.
were out watching boxing.

The complainant sat at the hammock outside the house and it was only her father that entered
the house at the time. When her father entered she was still at the hammock and later she went
into the house. There were other people who were at the house but she did not know them well
and she did not tell anyone about the incident. She then slept.

On the 29" September 2019 in the morning, she woke up and she opened the house and went
outside. She saw her dad and another uncle who were still sleeping.

She went outside and met a cousin sister of hers. She walked to a place called Crime Land just
on the other side of the stream and then returned to Uncle Nelson’s house. Upon her return the
defendant had woken up and he was there. The complainant told the defendant that she would
go and report what he did to her last night to Aunty Pretty and the defendant cried and urged
the complainant not to do that. Then she told him that she was going and despite his protests,
she crossed the stream and walked up to Wind Valley searching for her Aunty Pretty.

The complainant reached Wind Valley and she met Aunty Pretty and her son who were on
their way to a canteen to buy something.

Aunty Pretty asked her where she was heading to and she said she was there visiting. Aunty
Pretty told her that Kayla was at home and she could go to Kayla.

She went to Aunty Pretty’s house and Kayla who is Aunty Pretty’s daughter was there. Kayla
asked how she was and she said “I am here to tell you something”, and she Kayla asked “what
was it”. She told her that her father was jealous of her last night. She continued and informed
her that her dad took her to Panatina on the same night. She said they got on to a bus and
dropped off at Panatina. She said she cried whilst on the bus. She said they reached the Panatina
field and they went further up to a nearby area. She said she told Kayla about her dad askmg

-1: her to remove her clothes. She told Kayla that her dad raped her.

Almty-;Prctty.'then'reiurned Wi:th"sor'nc' doug.hnuts and Kayla relayed to her mother the same
story. :

«The:complamant also told Pretty. the same:story.of what happened to hergthémght-befoxez (iaétf.'s: T

<. .night). . So‘her aunty asked her'if'the defendant was still at White River and she answered in

the affirmative.
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L 5% Tn v Regina [20]7} SBCA 6; SICOA-CRAC 14 0f2016 (5 May 2017),

32. On that same day, the defendant went voluntarily to the Central Police Station in Honiara. The
defendant’s cousin brother. Mr Nelson and two. others went and picked the defendant at the
Central Police Station. The defendant had asked to be placed in the cell, however, Nelson told
him that cannot be done at that stage. -

33. The defendant was taken to one of their relatives at Henderson awaiting investigation.

34. The matter was reported to the White River Police and the complainant was referred to the
Rove Police Station in Honiara.

35. The defendant was later arrested, charged and remanded in custody.

DISCUSSION AND ANALYSIS

36. In Tii v Regina [2017] SBCA 6; SICOA-CRAC 14 0f 2016 (5 May 2017),’ the Court of Appeal
explains that the approach to sentencing should be as follows:

21. A sentence should be crafted to attain the goals of punishment, deterrence and
rehabilitation.

2 The starting point should be consideration of the facts of the offence and of the
appropriate range of penalty for the offence constituted by those facts. Then any
aggravating circumstances should be identified.

s The sentencing judge’s attention should then turn to facts relating to the offender —
his antecedents (including personal circumstances and criminal history, if any) and
mitigating factors such as youth, remorse, or plea of guilty (including the circumstances in
which the plea was entered). Intoxication may be an explanation for an offender’s conduct,
but not an excuse for it: in other words, it should not be treated as a mitigating factor

37. The offence of sexual assault under the old legislation in section 141 (1) of the Penal Code
[Cap 26] carries a maximum sentence of 5 years imprisonment. *

38. Whilst the offence of incest under section 163(2)(b) of the Penal Code [Cap 26] as amended
by the Sexual Offences (Amendment) Act 2016 attracts a maximum sentence of 10 years
imprisonment.

* Penal Code [Cap 26], s 141(]) sbisgse,

* Pena Code [Cap26], s 163 (As amended) states as follows:

(2} A person commits-an'offence if the personhas sexuial intercourse with anothér person who is a close family member of the persont v+ [tk LA

Maximum penalty:
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Aggravqt g Featu res.

The e’V"dé" '=3-i_ndiCates___._ ijliat- th'e__: '_,defend'anf_.__':_t-.\.:

i'-and repeatcd offendmg

;cedom to execute hlb sexuai dCSII‘eS and plal' He eu‘cered the rooim: While the

: complamant._ was sleeping; he went and laid. beside:her, he: Woke her up and told her-a story_:

- -about 4 monkay:that-had a.girlfriend, he then widened her: le__gs Ticked her vagina and ribbed...

40,

41,

his penis on heér vagina.

Tn- the: second: incident on the 28" September 2019, about 7pm, the defendant took the
complainant from. Towr Ground to Panatina in Honiard by Public bus, Before they took the
bus, the defendant was not happy ‘about the complainant having eye contacts earlier that day

purportedly with her uncle (a cousin of the défendant). The defendant also told her that he.

would do her what he was planning and 'hltendi'ng ‘to do to hérown daughter. Whilst they were:

oti the bus heading eastwards; the victim was crying and the defendant asked for her opinion
whether she wanted to go to Panatina, Henderson or Mount Austin. They dropped off and:
walked up to Panatina field, and the defendant said that was not a good place, and walked
furtlier up, When they reached a spot which was described as a flat place, the defendant inisisted
for het'to lay down and threatened to stone her. The defendant suggested to her that she would

have the freedom: to have relationship with any boy after they had sex. The defendarit had

sexual intércoutse with Her by pushing his penis-into her-vagina which was- pami' ul-to her. The
evidence:demonstrated:that the defendant pre-mieditated these offences, '

Psychologlcal effect and trauma. The first incident occurred in'2013 when the complamant.}
was 7 years old when her very own father 1ndecentiy assaulted her by licking her vagina. The:
second incident occurred when she-was 13 years old Tast year ‘The victim broke down-in court
and crled ‘on’ the 6“‘ of October 2070 WhICh was supposed to be the ﬁrst day of the trlal in: thls--'.'-

{Eb i any other case -1 {t years. imgrisonment

- Rejgina-+Nirigalo < Sentencé [2013] SBHC 44; HIGSI-CRC 78 of 2008 (1S April 2013) - -

BuSRET o St pageBofl8Ti o et e iR




43,

w0 movement-and association-that she.needs in-order fo ‘enjoy 'Z_fj?"@*fo._-the filll. The emotional

u'ge' d1spar11y of 25 years It wasi also noted
ears ld on the:

13" birthday onlytobe faced with such a]ioi:rlﬁc and despicable tr eatmeni b_ an .unglatefu _

and selfish father, Had the-offence been. cominitted on the 5% of September 2019 or.prior, 1he'._ .
defendant would have been charged under subsection 2(a) -which attracts a life imprisonment,

and the matter would have been committed to the HIgh.Court G

Breach of trust. The defendant breached the trust and bond between a fathe1 ancl a daughter
when he committed the offences of indecent assault and had sexual intercourse with the victim
who is his blological daughter, In Hagataku v Reginam [1993] SBHC 671; HCSI:CRC 8§ of
1993 (14 July 1993)% the Court held that the offences ‘of incest between father-and daughter
are generally more serious in gravity than offences of incest between brothér and sister. As the.
father, he is the head of the famﬂy and his releisto protect hlS children from harm.and violence,

and to ensure that.they get the best possible future and life that they are entitled to.The
defendant committed the sexual offences against her daughter not-once but twice. In Reginay.

Ningalo - Sentence [2013] SBEHC 44; HCSI CRC 78 of 2008 (15 April 2013)°; the Court held

as-follows:

The seriousness-of the offence of “incest,or any other sexual offence:for that matter, lies in-
the fact that it is im offence; which is commitied out of a selfish desire for sexuul .
gratifiegtion in total disrégard for the rights and dignity of the victim. Such behavior -
antounts 1o nothmg more than a befrayal of the child’s expectations for parental profect:on '
It also.amounts 10 .abuse of authority and it is a very serious breach of trust on the part of
the father.

PRI & s R .

‘-‘-:s--,Regmé v-Mnga!o ~6emence [20[3] SBHC 44 HCSI CRC 78 cf 2008 {lﬁj\prrl 08y B e T S R
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46.

47.

48.

49,

besbisais iS04

her. The use of the threat to accomplish his immoral and evil desires must be considered as an
aggravating factor.. '

No sign of remorse. The defendant put the Crown to strict proof during the trial. He never
saved the complainant the trauma of recounting the horrible experience of what happened to
her. It was a painful and shameful experience indeed for her to recount what her father did to
her. It was noted in the judgment that she broke down and cried on the first day of the trial,
and that must have been very hard and excruciating for her.

Mitigating Factors
The offender is also entitled to certain mitigating factors and they are no previous conviction

(first offender), cooperation with the Police, personal circumstances, and pre-sentence custody.
I will elaborate more on this in the coming paragraphs.

Comparative Sentences.

Indecent Assault s 141 of the Penal Code [Cap 26]

In Regina v Rukarae [2016] SBMC 14; Criminal Case 511 of 2015 (9 June 2016)'°, the
defendant is the grandfather of the 10 year old victim. The accused was charged with two
counts of indecent assault contrary to section 141(1) and 141(3) of the Penal Code [Cap 26].
The Court sentenced the defendant to 3 years imprisonment and I year imprisonment
respectively which were to be served concurrently. The grandfather and the victim lived in the
same house. In the first incident, the offender showed his penis to the victim, and this was
while he was standing close to the victim. In the second incident, the accused silently walked
over to her, held her buttock and turned her to face up from her original sleeping position. The
accused then pushed his hand into the victim’s trousers.

In Regina-v-Pana Sentence[ 2013] SBHC 88; HCSI-CRC 402 of 2008(16" July 2013)"!, the
defendant was charged with one count of indecent assault contrary to section 141(1) of the
Penal Code (count 1) and one count of defilement contrary to section 142(1) of the Penal Code
[Cap 26]. Concerning the indecent assault (count 11) contrary to section 141(1) of the Penal
Code, the defendant in that case was sentenced to 2 years imprisonment.

= -+~ that bound overand suspended sentences have:also been issued by the courts in this jurisdiction

LAl T

imr the past but the most common type of sentencing is one of immediate custodial sentence.

9 Regina v Rukarae [2016] SBMC 14; Criminal Case 511 of 2015 (9 June 2016)
+ "\ Regina-v-Pana Sentence[ 2013]-SBHC 88; HCSI-CRC 402 of 2008(16™.July 2013)

Page 8 of 18
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51

Starting Point

The present sexual assault charge is quite serious because it involved the licking of the vagina

+ and rubbing of his penis to her vagina which in:my view is very invasive, and must attract an

2
53,

54.

a5

56.
»othe defendant ‘was sentenced to 4. years imprisonment for the four counts of incest. It must be
.+ noted that in the.Ningalo case, theidefendant was charged under the old leglslatnon pnor tothe.:-

immediate custodial sentence. Its severity is comparable to the case of Rukarae which attracted
3.years and 1 years imprisonment terms for both counts respectively.'? Hence, it must receive
something close to or lesser than the sentence in Rakurae. Hence, 1 am of the view that 24
months imprisonment should be appropriate as a starting point. The defendant did not plead
guilty so he is not entitled to the one-third deduction for an early guilty plea, however, he is
still entitled to some mitigating factors.

First offender. The defendant is a first time offender and has no record of previous criminal
record or conviction. I deduct 3 months to reflect this.

Cooperation with the Police. He cooperated well with the Police during the investigation. I
deduct 1 month to reflect his cooperation with the Police.

Personal Circumstances. He is a parent and has parental duties and he is presently 40 years
old. However, it must be noted that he has failed his parental duties when he committed these
offences against his daughter in 2013 and 2019. I am not sure whether the complainant would
ever go to him when he is released because of what he did. He has failed his responsibility as
a parent. However, I accept that he may still be able to take care and raise his son who was
born after the complainant. Hence, [ also take into account his personal circumstances. I deduct
2 months to reflect this.

Hence, I am satisfied that the 18 months imprisonment (1 year and 6 months) is appropriate
for the first count.

Incest

In Regina v Ningalo ~ Sentence [2013] SBHC 44; HCSI-CRC 78 of 2008 (15 April 2013)!3:

- enactment.of the Renal Code (Sexual oﬂences) (Amendmenr) Act 201648 1 e sime

2 Regina v Rukarae [2016] SBMC 14; Criminal Case 511 of 2015 (9 Junc 2016)
3 Regina v Ningalo - Sentence [2013] SBHC 44; HCSI-CRC 78 0f2008 (15 Aprll 2013)
Y Penal Code (Sexual offences) (Amendment) Act 2016
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59,

____daughter WhO was vk

”"'pleaded gullty to' three 3¢ r f Incesf and @ coutit of attem

~In Ry Zonga[2019] SBMC:12; Criminal Case 70 0f 2018 (21 February 2019)"3, the defendant..

- ‘was.senterced to 4 yeats:imprisonment. for-one count of incest contrary to.section: 163 (2) of
: lhe Penal Code (Cap 26) _as amended by the PenaZ C’ode (’Anwndrnent) (Sexual Offcnces) Act

biological daughter I1e.f:0ffence'== of Incest is provided for under : sectior 163 (2) (b) of
the Penal Code (Cap. 26) as -amenided by (Amendment) (Sexual Offence) Act 2016,

and Arlempted Tncest under section 163 ). (b) of the:Penal Code (Cap. 26). The daughter-was

15 years old, The: defendant-was sentenced to 4 years: 1mprisonment for-first two counts of
incest: and 5years for the third count, and 3 years and 6 months for the atteinpted incest charge

‘which. were all ordered to be served concurrently giving a total sentence of 5 years

imptisonment.

The sentencing. tariff for an incest under section 163(7)(13) of the Penal Code [Cap 26} as
(amended) is between 4 years and S years as illustrated in 1he cases that were commenced after
the Sexual Offences (Amendmem) Aet 2016, For ‘instance in Jonga the defendant pleaded

guilty to the said offence and he was sentencedto 4. years impiisonment.!” In Tabangaro; the
defendant pleaded. guilty to three counts: of incest contrary to:section 163 (2)(b) of the: Pendl

Code: [Cap 26] as-amended by the Penal Code (Amendment} (Sexual Offences) Act 20161 The_l
defendant in Tabangar a was sertericed to 4 years imprisonment. for the first two counts and 5

years imprisonment- for the thlrd count of incest. The defendant in this present case did ot -
plead guﬂty 5o he must receiveat leasta seftence: hlgher than the Zongdcase, T.am alse: satlsﬁed

that sn immediate custodial is seniternce. is wartanted: for the second charge Becatse of thef.
severlty of. the offendlng This present case is miore- serious than the Zouga and Tabangara"'
cases when comparing the ages of the victims to'this present case.'® The victims in. those two.
cases'were 15:and 17 years'old and they were clder than' the victim in this present case who
was 13 years old. : .

I anm: also mzndful of the maxun im. sentence that [ can 1mp0se f01 a smgle count whzch is only e
=3 yeals 1rr1pnsonment- $ pres bed under seeuon 2?_ ('1)(b)(1) of the Magzstraz‘es Cour{ A
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61.

62,
63.-

64.

- fthls

deductions from the starting poin

(’4) In the case: of ¢ om ecunve sentences zmposed by a Magfsn a!e\s Cowr in.res, pect of zwo oAb

i -:espect of whzch ,sueh senre_ es are: tmpmed i5in excess of rhe "
Js:comperem lo zmpose orsd conwcnon_ for.a wngfe eﬁ‘ence

Provider hat fhe aggre gaze pumshment zmpoaed i 'the form of con secutive sentences shall
not excéed fyvice the amiount of the punishment which such Magistrate's Court is competent
I my emphaszs] o impose i Fespect of ore oﬁnce in exercise of its ordingry jurisdiction.

Sturting Point

After having considered the relevant: factors and the c1rcumstances ‘of this case, I am of the -
view that a starting point of 60-months. (5 vears) 1mprlsonment is appmpnate for this present
case..I will now consider the. mitigating factors and give due allowanees. [ also note that the

defendant did not plead gmlty which led to the trial so he'is not ertitled to the one-third
(22

First offender. The defendant is a first time offender-and has no record of previous criminat

record or conviction. T deduct 3 months to reflect this.

Gwpergg_ted jwi__el_l. with the Police. He cooperated well with the Police. I deduct 1 month fo -
reflect his‘cooperation with the Police.

Personal Circumstances. He is a parent and kias parentdl duties. However, ds T have said, he

‘has failed his parental duties'whern he committed the offendes to his daughter iti 2013.and 2019

I.am not sure whether the: complamant would have the courdge 1o ever go to her father upon

his release because of ‘what he did to her. Nevertheless, T accept that he may’ still be able: to

take care: and raise hlS son who was bom after the complamam I dcduct 2 months to reﬂe' 't
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the Penal Code (Amendment) (Sexual Offences) Act 2016. This sentence (4 years and 6 months)
-is around 45 to 46 percent of the. maximum sentence of ten years imprisonment. -

Sentencing for a number of offences

- 66. The principle of proportionality could be an issue when it comes to number of offences. for
the purposes of sentencing. Professor Eric Colvin explains that:

Proportionality may be a difficult issue when a person is to be sentenced for more than one
offence. Imposing a number of separate, cumulative sentences could create a crushing
burden, disproportionate to the criminality involved. The principle of totality has been
developed to avoid this outcome.

The totality principle holds that a court sentencing an offender for more than one offence
should not simply impose a number of separate, cumulative sentences. It should instead
consider what would be an appropriate aggregate sentence. *

67. In Bade v Reginam [1988] SBHC 10; [1988-1989] SILR 121 (21 December 1988), His
Lordship Ward CJ stated that:

When considering sentence for a number of offences, the general rule must be that separate
and consecutive sentences should be passed for the separate offences. It is trite to point out
that a man who commits, say, five offences should receive a heavier sentence than a man
who only commits one of them.

However there are two situations where this rule must be modified. The first, that where a
number of offences arise out of the same single transaction and cause harm to the same
person there may be grounds for concurrent sentences, does not concern this appeal save
lo say that the learned magistrate correctly applied this principle in ordering a concurrent
term for the malicious damage caused to Solo Lae’s house during the burglary.

The second occasion for modifying the general rule arises where the aggregate of
sentences would, if they are consecutive, amount to a total that is inappropriate in the
particular case. Thus, once the court has decided what is the appropriate sentence for each
offence, it should stand back and look at the total. If that is substantially over the normal
level of sentence appropriate to the most serious offence for which the accused is being
sentenced, the total should be reduced to a level that is " just and appropriate” to use the
‘test suggested in Smith v. R. {1972] Crim.L.R. 124. Equally, if the total senténce, although
i-not offending' that test, would still in the particular circumstances of the person being
sentenced, be a crushing penalty; the court should also consider a reduction of the-total. . .

A R R e D R Rt B e ek

B Eric Colvin et al *Criminal Law-in Queensland and Westem: Australia: Cases and Commentary”-Sentencing Principles (6™ Edition, 2012) 948,
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68 InRegma v Hokit [2017] SBHC 152; HCSI-ERC 159.0f 2011 (10.Decembei: 2012y, Pallalas L
T, stated -that. the: Sentenees: orrcharges -of an. attcmpted rape:occurred on.different. days. . - -
separated by time-over tworyears should be ordered to be served consecutwely ‘However, his.
Lordship: saxd that:" C : : : '

23..  The: mes‘hod by whzch this result can be achieved has been the subject of
cons:deratmn in c‘he High Cour't of Australia in the case of Mill v R-in which the Court
said: :

"Where. the pr mcrple Jalls to be applied in refatzon to Senfences of !mpmsonmenr
imposedby a smgt'e sertlencing coiirt, an-appropriate result may be achieved either
- by malking seritences wholly or partially.concurrent or by lower: ing the individual
sentences below what wozdd othérwise be appropriate in order fo reflect the fact.
that o number-of sentences are béing Imposed Where pmct:cable the former is lo

be préferred."[2]

69..In Johnson-v-Regina [2004] HCA. 15; (2004) ALR.346% at [26], Gummow, Callinan and
Heydon JJ of the:High. Court of Australia said as-follows:

The joint judgment in Mill expresses of a preference for what should be regarded as the
orthodox; buf not necessarily immutable, practice of fixing a sentence for each offence and
aggregating them before taking the. next step of determining concurrence, Péarce doesnot
- decree that a senitencing judge may never lowei each sentence and then aggregate them -
for deter; mzmng the-time:to-be served. To-do that, is hot to'do what the joint judgment in.
Pearce holds to be undesirable, that is, to-have regard only 1o the total effective sentence:
fo.be. zmposed on an offender. The pre)%rable couirse Will ubually be-the one which both
cases- commend but neu‘her absolutefy commands. '
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: 'shoufd ensure. fhar borh the end g csuh‘ does not excccd what is ﬂie appr op; raz‘e pumshment“""'

' mamdater - The Court of Appeal concluded m the Angrralo .case as follows

We consider that, with respect to.the learned. magzs!mte cmd the learned sentencing judge,
m thc parrzcufar arid. excepnona! crrcumsmnces her e, Ihe oﬁ%nces of gomg arm'ed in publ fe.
and. steahng the courr papers on lhe other eould nor p? operly be regarded as separare
offences. The immediate victims were; of course, dzjﬁzrenr but that this was so merely
reflected different aspects of the same transaction, Putting it another way, the: degr ee of
overlapping involved in.the commission of the tWo offences was 50 great that they were in
the relevant sense part of the.same-or single: transaction, We would observe that; even if it
was right to regard the. violence offences and the theft as separdte. oﬁ"ences the very.
substantial. degree of- overlappmg could not have justified the mere aggregation of the two.
sentences that were passed on each offender. The overall sentence that was passed
necessarily involved a marked degree of double counting and must have been-wrong inlaw,
Jor this reason, if; for no other. It is unnecéssary.for us-to deal with this. issue Jurther since:
we have we have. covicluded, with respect, that the learned Magistrate and Brown J must
have misdirected-themselvés ds to-a material consideration to hiave concluded as they did

It fo!!ow that the appéals mus! be allowed.and the sentences ordered to be served
concurrently.

72.. In this present case, I ami satisfied that there is tio ‘degree. of overlappmg ini theése two offences
as the first-offence was committed in 2013 and the second one in'2019, and they cannot’ be: -
-caught in the rule 'l'eld il Angzralo whmh stated- that “ihe_-degree of overlappmg_mvolved m the
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principle, the question still remains whether the 6 years and 4 months adequa!el ly.and, fazrly
represents the totality of the criminality in ....the offences.”

[19] I accept this argument of‘the. Respondent. What is of primary importance therefore is
-that the end result is adequate, appropriate and just. The sentence must reflect what is
considered by the sentencing court to be the true criminality of the conduct involved in the
- offence. It would be arbitrary and in my view wrong to try to circumscribe these complex
assessments any further than the accepted limits of judicial discretion.

[ also remind myself from what was said in Angitalo that as a sentencing magistrate I must not
“on the other hand, [fail] to punish the offender for committing a crime. This will almost always
be a matter of fact and degree, requiring the exercise of judicial discretion.” In other words, I
must make sure that the defendant is punished for both offences and not for the second offence
only as apparently they did not arise out of the same transaction.

Having said that and after having taken into account the sentencing principles such as
punishment, deterrence and rehabilitation, and the available comparative sentences in this
jurisdiction, I now sentence the defendant to 1 year and 6 months (18 months) imprisonment
for one count of indecent assault contrary to section 141(1) of the Penal Code [Cap 26]. 1 also
sentence the defendant to 4 years and 6 months (54 months imprisonment) for one count of
incest contrary to section 163 (2) (b) of the Penal Code [Cap 26] as amended by the Penal
Code (Amendment) (Sexual Offences) Act 2016 at Honiara in the Guadalcanal Province, on
the 28" September 2019.

These two offences occurred on different occasions, and I adopt the principle and approach
taken by Pallaras J in Hoka,® and in exercise of my judicial discretion as highlighted in
Angitalo ' 1 agree that offences that occurred on different days separated by time over a
number of years should be ordered to be served consecutively. Hence, I am the view that these
two offences should be served consecutively as they occurred in 2013 and 2019 respectively
which would give a total of 6 years imprisonment. I will now consider the totality principle
and whether it has a crushing effect on the defendant.*? In Fa'afunua v Regina [2004] SBHC
131; HCSI-CRAC 296 of 2004 (10 September 2004)*; his Lordship Palmer CJ held as follows:

The totality principle can arise from two situations. (i.) Where a number of offences arise

- from the same: transaction; and (ii) where an offender currently serving a term of

- imprisonment is being sentenced  for other separate offences. In both ins lances rhe court is, e

+ reguired ‘to look .at the. a‘omhty of | the Sentence lo be imposed and to ensure Ihat an
“.appropriate sentence is imposed.for the cr zmmahty of the ojfender ':_,._-_.,-__.'_‘. s R

* Regina v Hoka [2012] SBHC 152; HCSI-CRC 159 of 2011 (10 December 2012)
! Angitalo v Regina [2005] SBCA 5; CA-CRAC 024 of 2004 (4 August 2005)

* R v Kavei [2019] SBHC 69; HCSI-CRC 143 of 2017 (22 July 2019

* Fa'afunua v Regina [2004] SBHC 131; HCSI-CRAC 296 of 2004 (10 September 2004)
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76. In R v Kavei [2019] SBHC 69; HCSI-CRC 143 of 2017 (22 July 2019) his Lordship Palmer
Cl stated as follows:

Taking into:account the totality principle and noting that if each of the sentences are to
be made consecutive (resulting in a total of 29% years), will have the effect of a crushing
sentence. on him. Balancing the principles of deterrence, retribution, prevention and
rehabilitation as much as is possible in the circumstances of this case, I am satisfied an
appropriate sentence should be 5 years. This in my view should accurately reflect those
principles of deterrence and retribution in this case as well as taking his personal and
mitigating circumstances into account.

77. After having regard to the totality principle, I am of the view that it will have a crushing effect
on the defendant, and taking into account the brief delay, I order that one (1) year should be
deducted from the 6 years imprisonment.>* That would give a total of 5 years imprisonment
for the defendant to serve for both charges and offences.

78. Hence, I am satisfied that 5 years imprisonment reflects the overall criminality of the offences
that the defendant committed for both charges in this present case.

CONCLUSION

79. This is a sad case which involved the defendant who took advantage of his own biological
daughter for his own sexual gratification. The actions of the father can be termed as sodomy,
sordid and evil. He failed his responsibility to protect his very own daughter. He is selfish and
treated his daughter as his girlfriend, and as someone or an object to fulfil his own sexual
desires. He took his daughter around the city on the day of the offending as though the
complainant was his girlfriend. He accused her of very petty issues such as having eye contacts
with her very own uncles (defendant’s cousin). He took her to Panatina in the capital’s east
after 7 pm and then said this place was not appropriate, and took her further to the crime scene.
A reasonable father would not take his daughter to a place like Panatina at night because in
custom, and in accordance with biblical principles and more importantly the law, it is forbidden
for him to-date her, and to involve intimately and romantically, and to have any sexual
relationship with the victim. Instead he had sex with her. Earlier before they boarded the bus

- for Panatina, the defendant stated that he would do to her what he had been 1ntcnd1ng to do to

' her. That clearly shows planmng and p‘remedltanon on the part of the deten,dant It rnust bc _' e

ity made cléar.that she'is not the defendant s wife or glrlfnend for h1m to treat her hke tha,t

3% Bolami v Regina [2011] SBCA 26; CA-CRAC 9 0f 2011 (25 November 2011); Bu'uga v Regina [2011] SBHC 163: HCSI-CRAC
396 0f 2011 (9 December 2011) _
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: 80. How could he even have the'courage to tell his daughter or the complainant that after.they had
-t sex, she would have the freedom to have a:boyfriend? She was barely 14. The defendant saw
it it that if he had sex with her, then she would be allowed to have a boyfriend at the age of
- 13: That is absolutely absurd, injudicious and selfish on the part of the defendant. This is a
very serious form of sexual violence and incest because the victim was 13 years and 22 days

old at the time of the offending.

81. The second offence was exacerbated by the use of violence including threat and weapon (a
stone) against the victim which forced her to submit herself to be unlawfully and sexually
abused by her very own father by way of penile penetration and vaginal sexual intercourse.
These sexual offences must be condemned in the firmest and toughest terms which can be
translated by lengthy and deterrent sentences, which I hope to achieve in this present case.
These sentences should teach the defendant a good lesson, and should be able to send a
deterrent message and warning to the general public and like-minded persons such as the
defendant that sexual violence is punishable with lengthy custodial sentences.

82. I also note that the defendant has been remanded since 2019. I am satisfied that the sentence
must be retrospectively commenced on the date of first remand and/ or arrest in 2019.

ORDERS

83. The orders of the Court are as follows:

1] Count 1: The defendant Mr Trevor Kepsy is sentenced to 18 months (1 year and
6 months) imprisonment for one count of indecent assault contrary to section
141(1) of the Penal Code [Cap 26].

2] Count 2: The defendant Mr Trevor Kepsy is sentenced to 4 years and 6 months
imprisonment for one count of incest contrary to section 163 (2) (b) of the Penal
Code [Cap 26] as amended by the Penal Code (Amendment) (Sexual Offences) Act
2016.

3] The sentences are to run consecutively and therefore the total sentence is 6 years
. imprisonment. However, after “having considered the totality prmmple and its
¢ wi.dio o erushing effect that itmay have on the defendant and also the brlef delay, I deduct

o Ly iototal (final) of 5 years imprisonment for both counts.

¢y5 o another 1 year from. 'the 6.yedrs:imprisonment, and the defendant s’hall serve a_' i

i 4] The: itotal  final ' seritence .of /5. years imprisonment shall be retrospectively
“isin ol evian v comimenced on the first date of remand in 2019.
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-5] The complainant’s name is suppressed permanently, and she shall only be
referred to as JB or the complainant. . it

THE COURT
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