IN THE CENTRAL MAGISTRATES
COURT OF SOLOMON ISLANDS

Criminal Jurisdiction
CRC Case No: 1075/2020
REGINA
-VS-
RICHARD KONG SING NGEA

COURTS JUDGMENT

Verbal Ruling: Wed 9" Dec 2020

Written Ruling: Friday 18t Dec 2020

Coram: Miss Tearo Beneteti (PM)

Prosecution: Mr. Rano for the Director of Public Prosecutions
Defence: Mr. Marahare for the Defendant

Defendant appeared in court on bail

BACKGROUND :

This is a case involving environmental prosecutions. It captures the
Defendant namely Richard Kong SING NGEA of Malaysian origin and
ethnicity particularly from Kuching, Sarawak (as seen on the filed
charge dated 237 Nov 2020) . He was charged for 3 environmental crimes.

PRIVATE PROSECUTION:

This is a privately prosecuted matter approved and sanctioned by the
DPP Madam Mrs. Olutimayin as provided for and allowed by law under
section 71 of the Criminal Procedure Code (CPC). This provision
provides the legal authority of the DPP to appoint certain person (s)
to prosecute matters accordingly.

I appreciate the formalities transacted for this matter to comply with
the laws of our country to bring this matter to court given the nature
of the case and the circumstances surrounding it as seen and understood
from the documents provided to this court on the background of how

and why Mr. Rano was appointed to privately prosecute on behalf of
the DPP.

WARNING AGAINST PRIVATELY EMATILING AND COMMUNICATING WITH THE COURT:




Reforé going inte the main and substantive aspect of this sentencing
ruling I alsoc aw obligéd and wish to disclose to parties the following
‘issues whieh-I_etrongly condemn against and have no tqierance for, as
well ‘as all matters I preside over.

On Tué 8 Dec 2020, a person named Peter Teddy emailed me on my official
email which I now provide to parties a copy of it (Clerk Gerald
photocopied and issued copies to boeth Counsels Mr. Rand and Mr.
Marahare in court on 9% De¢ 2020 during court proceedings). I informed
parties that upon reading the email as I reach the 3% lime stating
“We dre writing in eomnection to the above matter which we note that
you dre in courage of.” T stopped reading and left it there as T
strongly suspected it was in relation to one of my cases in court. T
alse read the tiktle relating to Tubi at TIsabel and knew then it was
this matter. Upon noting this I did not reply but printed it for the
file copy so it can be conveyed to all parties in the court. This is
my normal approach for all cases I attend to as I do not encohurage or
tolerate such being done .outside court. I also checked the address at
the end of the email and noted Whitlam Togamae lawyers as well so felt
it must have been a Peter Teddy from this firm or relating to this
firm somelow. T took it then that whoevetr the petson is (Peter Teddy)
they must have emailed to try and manipulate or influence me on how I
should finalize and penalize this Defendant. I must therefore say it
now in court that I do not accept these approaches and warn parties
to please stop doing this to the court. The court does not exist to
be privately influenced i¥ any way and more 56 if the person emailing
me is a lawyer then he should know ‘better. Doing this will have
detrimental effects to our future generations as we are paving the
way for them toﬂhave-a.bettef'qqurtzand:justice'syStem for tomorrow.
Parties were informed in court that if they Have issues relating to
any case before me in ceurt then the proper place to advocate or raise
them is through theé proper legal avenues like through the Llawyer:
appearing relevant for thei¥ story to bé heard. This should then come
through in open court during proeeedings_sp the court can know their
side. of the story and consider if it sges fit. For instance if the
email sent was in favour of the Defendant represented by Mr. Marahsre,
then the person emailing or persons should have gene to him to raise
the isspes with him so he can update me in open court with the
Prosaciitor being aware of it. If it is for Rano’s side (Prosecution)
of ‘the case, then fhe=per50n {s} should have gone to him and never
email the way he has done.

iled. dn.
:he. person directed that the  lebter:

- Furthermore; after receipt :of the ' email, 4 Iekter was alsoy
oitrt: - where the! clerk atteh i
‘bé given to Mr. Rarno’ (Prosecutor).
The person insisted go:the clerk gave me the envelope. Upon hearing
what happened at” the registry I axefused to open the letter and now
disclose to thé parties. Tf any of the party’s wish to file crlmlnal
complamnt against the person for trying to pervert justice in thls

lf 1t 1§ for his 51de of- the dagelna s



case (which is obviously the approach employed to privately email me
as Judicial Officer}, then parties must noéte that the letter iIs on
file and can be copied from registry so parties can use it for the
complaint filed. Parties can do this if they wish to do as this
approdch. and attitude must be stopped so rases can be properly dealb
with.

I also asked partiés . if they would want mé td recuse  myself upon
lnformlng them what had transpired through email and the letter sent
te me. Parties though informed of all that had transpired and got
copies of the emall, they both assured cohfidence for me to complete
the matter and fihalize the sentencing ruling to be handed down on
that date. I therefore progeeded with their consent on this matter.

SENTENCING PROPER:

SPECIFIC CHRERGES FOR THE DEFENDANT:

The 3 charges for the Defendant are:

1. Illegal harvesting of restricted species without license.

2. BExport: or attempt 2 expoxrt restrlcted species under Schedule 11
without being an approved person and without a valid permit.

3. Possession: of illegally obtained species.

The'maximum,penalties-as;agreed.to by both counsels and £iled on 27
Deg 2020 a¥e as follows;

1. Count 1- %3000 fin€ /2 years imprisonment
2. 550,000-007 % year’s lmprisonment:

3. $50,000-00/ 5 year’s impriscnwent:.

FACTS OF THE CASE:

The Defendarit. is a sharehdlder and Director of Sunrise Investment
Limited .at all material times and was a Principal Officer of the same
said Company. at the relevant time of the offending.

Between 1 May 2020 and 20 July 2020 the Sunrise Company entéred Korona
customary land on San Jorge Island; Isabel Province and felled tubi.
~It‘was'eStimate&”that”mdrE'than”QGOQ cubic meters of tubi in round

. 16y form was: ‘felled ‘and éxtracted Thééé*wéfé tdker to the ‘log pond o

and prepared to be exported

During these dealings and work of tubi at Korona Customary land, the
pPefendant did net have approvals relating to the tubi specie to be



included in the felling activities as also highlighted in the facts
filed in the case.

Minigtry of Forestry and Resources confirmed this as well stating that
the Defénddant had no permit or license, no¥ dny exemption and no
authority to do what he did relating to the tubi specie:

- GUILTY PLER AND PR_OSECUTIONS-.‘SENTENCIN_G_' SUBMISSTIONS:

The Defendant pleaded Guilty to the 3 charges laid against him by the
Prosecution and I therefore entered conviction against him for the 3
charges.

During sentencing proceediggs_stage T bad actually enquired for some
details to assist me to finalise his perdalty. These were:

L. Te fully understand in realistic foxrm how mueh is 9000 cubic
metexr, Prosecution could not provide further details on this.

2. I also asked about the damages done to the customary land that
these incidents occurred in and arcund. More particularly Korona
customary land. The Prosecution stated that the areas affected
‘We¥e not too far from villages, the maps ©f the relevant areas
also showed sgigns. of streams around the areas, and these were
close to the mining area. Prosecutiom further explained that
there was an Environmental Impact Assessment (EIA) done but it
was. not -oni tubi specifically. It was for the logging operation
that was;approvedifq;rthe Defendant so it only focused on that
aspect. of develcopment activity on the said land areas.

3. ‘Prosecuticn alsc highlighted that the court should consider the
fact that tubi is a rare specie of tree that is why it is &
restricted specié.-This is an important factor that the court
must factor in.

a, I enguired on section 27 of the Penal Code to check if the
Victimsg of the case (which should be the land ‘ownexrs of the
Korona Customary land) would seek court for compensation for
what the Defendant had done. Prosecution however stated that in
thig case, the customary land owners are in dispute and ot
sorted out well. Therefore he could not &ssist the court for
this matter. _

5. Progsécution alss. requested. for the maximum penéltiés to. be

- imposed: This is ag argued by him, supported by the fact that

' ‘ the fines have recently‘been increased by Leglslatures and ‘showa ™" -

:;that there is- publlc 1nterest supportlng the 1ncrease of flnes:*l
enacted : o

I gathered information from Prosedutien and did further reésearch in
environmental damage cases. I found in my readings of the cases at
‘the higher courts that thig is a difficult area to calculate and more
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detailed infermation is usuglly required to make a proper caleulation
to be used By the courts. Overall it was accépted that these issues
though difficult to calculate actually also portray that the damages
done to the environment take years to recover and recuperate.

1 also asked for the éntry permit of the Defendant to dec foreigdn
investment here in this country. This is berause for such permits the
Immiigration weuld usually provide conditions telating to How they
should enter the country and be good and law abiding investors. They
therefore should not commit .any offence during their stay in this
Country a&s part of the conditiséns ©f making business here.
Prosecutions however stated that this is notf their primary focus and
they have factored it im -on their advancement of recommending that
the maximum penalties be impeosed.

MITIGATION:

1. Defence submitted that EBarly Guilty plea is a mitigating factor
present in the case. His record of interviéw (ROTI} showed that he
has been cooperating well with police and appeared to be a very
cooperative person in court when dealt with as well. This is also.
reflectéd by the 3 court dates proceedings we have had to engdage
in to finalize his case. The court dates were 25 Nov 2020, 2nd
Dec 2020 and today which is:the otk Dec 2020. We started off with
the first mentién stage and disclosure, we had the 2% day of
hearing for his plea and straight on té-sentencing proceedihgs.
The 3:¢ day we finalized by the court issuing his penalty. This.
¥'s by far dme &6f the shortest court proceedings for such néw
criminal offending matter (private pfosécﬁtea environmental
matter) ., Counsels are commended highly and appreciated for their
hard work in putting all things together for completion of the
matter witheut any delay in any way.”

2, The Defendant is also a first time Offender.

3. The Defendant is remorseful as shown in his early guilty plea to
the: charges and'being a'l“ time offender. '

4. Because of his early guilty plea the Court and the parties in
this ‘case (both counsels) have saved their time and resources
which could have been used to call witnesses and run a full trlal

5, Defence mitigated strongly that tubi is only a restricted spec1es
and not prohibited specie. Therefore it is not as serious to have
‘done such to-it compared to it being a prohibited species.”

5. BefencE'alsO"infOrmed'me tﬁat tHEIe is & current. civil High Ccurt

was or. seem tc have bean a Gazette approv1ng the felllng [w

at the frelevant time but there were issues relating to that
Gazepte-thus he.could not strongly advance that aspect qﬁ.hls
client’s casd in court for now. He also stated that this is also
the reason why hHe would object to the court consideéring section



27 of the Penal Code (discreticon for thHe court tg impose
compensation for Victims of crines).

7. The antecedent sheet filed by Prosecution did not give much
detailed 1nformatlon cf the Defendant I therefore engquired on
the Personal Circumstances of the Defendant or antecedent to also
consider those beforé finalizing the matter. His counsel stated
that he has Dependent’'s living Qverseas and he has 1 Dependent
living with him here in the countzy,

8. Finally the Defendant has been a good investor helping the country
in terms of revenue collected thrcocugh his business activities,
This ig thexefdre also congidered as a wmitidating factor for hHim,

8. As to ‘the maximunl_penalty being -recommended by Progecution,
Defence counsel stated that they have no issues with it and stated
that it should nhot be the precedent case fox such matters. In my
view he had in effect waived his right to have the court properly
assess the sentencing penalty to be imposed and conceded to
Prasecutions recommendation for the maximum penalty. ‘

COURTS. ASSESSMENT:

I understand that this may be the first and foremost case to be
privately prosecuted and invelving envirconmental offerces. I conmend
Mr, Rano for his willingness to take this up and-supported_and blessed
by the DPP. This is a legal avenue for such matters which is admired
given our very eritical problems encountered with environmental
issues.

I have alsc read on case authorities around such matters like the caseg
of Maina ¥ Kalola'. T understand that the environmental damages arising
from such offences are massive and can affect lives in a very negative
light. Their cost as seén in this case 45 in the millions but again
depending on the circumstances of the case and the land mass and all
other relevant considerations.

I have also captured_and'ﬁactored-in the_ei:eumstances surrounding
this case, the aggravating features highlighted by Prosecution and
the factdrs of mitigatibn advanced by Defence along with the. pérsconal
-circumstanceShof'the'Defendantv I wohld_faetor in_the deterrénce-amd
rehabilitation aspect of sentencing in this case as they are strongly
~‘applicgable. given  its .ciféumstances and nature of offending. I~
‘therefore . must. strongly condemn thisﬁEnvixoﬂmental_aamage‘tq’thisf
specieiand’ generally cthe envirornment affected to femind the general
“publle ‘and: partlcularly investors like the Tefehdant that this-is not
.accepted in gny. form as’ reflected by our 1aws The deterregce_aspect"

. of sentencing is: emphasized here -generally and specifically. The - =

Défendant i also reminded not to ergageé im such again in the future

1 {2019] SBHC B: HCSI-CC 413 of 2014 (8 February 2019).
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but to maintain good business activity to assist in our economy. I
would also factor in rehabilitation principle of sentencing to assist
the Defendant to change from this and become a better investor in the
future as he is a first time offender and has had a clean history of
doing business.

Though I have considered the relevant sentencing principles above to
analyze and arrive on the final penalty to be imposed, I note that
Prosecution has recommended that maximum penalties be imposed with no
objection by Defence during sentencing proceedings of the case on 2@
Dec 2020. I therefore would impose the maximum penalty and put aside
the usual balancing exercise that courts usually do to arrive at the
appropriate penalty. The penalty would have been different if Defence
had not accepted prosecutions recommendations. This is because the
maximum penalties are usually reserved for the gravest offending of
the particular offence (s).

The maximum penalties are imposed in terms of fine for each of these
offences except for their in default imprisonment term (as it would
be totally unjust to impose the maximum years of imprisonment given
all the aggravating, mitigating and personal circumstances of the
case) and also make the penalty concurrent as the 3 offences are inter
related and occurred around the same time (same date period for the 3
offences as seen on the charges and affecting the same land area).

COURT ORDERS:

. Count 1- $3000 fine in default 8 months imprisonment

. Count 2- $50,000 fine in default 10 months imprisonment

. Count 3- $50,000 fine in default 10 months imprisonment

. The penalties are made concurrent and therefore the only penalty

for the Defendant would be $50,000 fine or in default 10 months
imprisonment for this matter.

5. The forfeiture done by the Minister for Forestry is also imposed
and therefore he is to deal with the forfeited Tubi related to
this case as required and in accordance to the relevant laws on
this.

6. The due date for the Defendant to pay the $50,000 fine ig 23
Dec 2020 which is 2 weeks from now. He is to come and make
payments at the registry before 330pm when our registry closes.

7. Right of appeal by any aggrieved party can be exercised within

14 days from today. EE E
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