IN THE CENTRAL MAGISTRATES COURT OF SOLOMO
AT HONIARA

(Criminal Jurisdiction)

Criminal Case No: 120 of 2019
REGINA

-

PATRICK SUFELO

Coram: HOLLISON F (PRINCIPAL MAGISTRATE)

Appearances:

Mr Wesley Zoze, Principal Legal Officer for the Crown (DPP)

Mr Sam Alasia, Principal Legal Officer, Public Solicitors Office, for the Defendant

Date of Sentencing and Mitigation: 31%* August 2020

Date of sentence: 2" September 2020

Notice: This copy of the Court's Reasons for Judgment/Sentence is subject to formal revision prior
to publication.

SENTENCE

INTRODUCTION

1. The Defendant Mr Patrick Sufelo was charged with three counts of Grievous Bodily Harm
contrary to section 226 of the Penal Code [Cap 26], one count of Assault Causing Actual
Bodily Harm contrary to section 245 of the Penal Code [Cap 26], one count of Abduction with
intent to confine a person contrary to section 248(b) of the Penal Code [Cap 26], and one count
of Intimidation contrary to section 231(2) of the Penal Code [Cap 26].

2. After the completion of the trial, he was acquitted of counts 1, 2, 3, 4, and 6. However, he was
convicted of the 5™ count which is the offence of grievous bodily harm contrary to section 226
of the Penal Code [Cap 26].

3. The main issue is what would be the appropriate sentence, and whether or not a sentence can
be suspended even if a weapon was used to unlawfully inflict an injury.
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10.

11.

s statcd that he was

FACTS

The incident occurred in June 2018 at Zion area; Honiara on Guadalcanal.

On that day, the complainant and her son Brian were at Zion in Honiara and_it_ ‘was in the
afternoon most probably before-4pm. Her son was sleeping in'a hammock whilst she was in

one of the roonis downstairs.

The defendant arrived and demanded her to give him some money. She told him that she had
no. MOREY.

The defendant demanded her to call her sister Helen at Burnsereek in Honiara to check if she
has-any money to borrow. She called Helen and she said she had no. money as well.

. 'The defendant asked the complainant to follow him to Burns Creek. Their son, Brian seeing

that his fathet, the defendant was drunk and dangerous, he asked his parents if he could follow
them but the defendant refused.

Whilst they were walking down the foot path, the defendant kicked the complainant’s back.
He grabbed her shirt and it was totn and broken, and the complainant was wearing only her
bra at the: t1me Shie fell onto the ground and the defendatt took out a yellow knife-and swung
the knife aiming for her neck. Fred, their: neighbor, saw what happened and came to her aid,

-and it wounded her forearm.

She fell onto the ground and then that was whenthe defendant cut her right leg; She stated that

as soon.as the defendant saw blood coming off from her wound he run away. She stated that

the weapon used to injure her is.a vellow handle knife between 15 to 30 centimeters in length.
She cried out loud in agony and could not stand. She could see the laceration was opening up,
and it"was huge. She further added that she could still feel the painup to the present.

She was.admitted at the hospital for about six weeks: She was admltted at the National Referral
Hespltal on that Saturday and she was glven an “intravenous” or “inside the vein” (V3
treatment until Monday night.

..On Sunday-the next. day, she was "taken_to the: \“IRH oper: atmo Theater: Where she_ was treated -
Her wound was stitched and acast” was placed on her leg, Tn' her dCSCI‘lpilOI],
-“dxsabled”...._ hiecould: el iRRer: . o

the 1eg isnow .

one of the sons of the defendant and the:
-when the incident in 2018 with respec

_esenta the ce_____ ;

occurred
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14. One of the Doctors at the NRH 'whd treated the 'compla.h_ﬁant produced.a Medical report dated
16" June 2018; which was tendered by consent and formed part of the evidence.' The medical
report-stated:

The ubovementioned person-was admitted to.orthopacdic-ward on the 10" of June 2018
with right leg knife laceration :secondary to-domestic violence by her drunk husband. She
was attacked on the 9" June 2018 around 3pm. She had severed right {endon archilles,
tibialis posterior, flexor digitorum longus ard cul tibial nerve, artery. and vein:

Debridement, tendon repdir and tibial nerve repdir was done-on 10% June 2018, followed
by secondary-closure on the June 2018 and full leg walking cast on the 147 June 2018,

15. The tendons at least three of thert, some nerves, and a veii.were absolutely-or 100 percent cut
off. The tendons and nerves were stitched, and the medical experts performed what they termed
as secondary closure, and the application of walking cast. The wound was infected, they closed
it after 2 days, and a Plaster of Paris (POB) cast was also applied on the injury.

DISCUSSION AND ANALYSIS

16. Section 226 of the Penal Code [Cap _2_6_]2.,\ provides as follows:

226. Any person who unlavifully does giievous harm:to another is guilty of a felony, and shail
be ligble to imprisonment for fourteen years.

17. The classic ‘sentencing ptinciples such as punishment, deterrence and rehabilitation must
always be taken-into account in the process of formulating a sentence.

Aggravating Factors

18. The aggravating factors are.ds _f_o.liows_:

19. Large and Serious ._[n_j'ui_fy."The-_ complainant suffered and sustained'a very serious injury.

20. Breach of trust. Desplte the fact that the defendant is charged under section 226 of the Penal
‘Code {Cap 26]. This is a domestic violence case. What the defendant did to the victim is.a_

“ir - breach-of trust ag husband. and. wxfe There 185-an. obhgatlon between a. husband and a W1fe {0
-.-iove care: and cherlsh each other SRR at e :

" Vial Repors Constanee K, Fate, 38 yers died 169 o 2018 by D Joi K R~

2 Penal Code [Cap 26,5226
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21. Presence of their Son. Their 16 year old son-was also’ present at the scene. As a juvenile he
..could be traumatized. for seeing first-hand the agony and pain that his miother experienced. It
also showsa very bad example for the son.

22. Intoxication. The defendant committed the offentce under the influence of aleohol.

23.Use of Weapon. A kitchen knife was used to inflict harm. The facts shows that he aimed for
the neck first which landed in-oné of the hands, and then later, he inflicted the harm on the
right leg.

Mitigating Factors

24, The mitigating factors are as follows:

25. First time offender. The defendant prior to his conviction in this present was a law abiding
citizen.

26. Reconciliation. The defendarit and the victimn have reconciled in accordance with custom.
Prior to the issuance of the. Judgment which resulted in his conviction, the defendant and the

victim have settled their issues, and have Jived together. Counsel for the defendant referred the
court a number of case authorities.

27. Delay. The:delay‘is.considered as a mitigating factor. Counsel for the defendant submitted that
the defendait is.not at fault for this delay, and he should be given credit for this.

28. Pre-Sentence Custody. The defendant was corivicted and remanded on the 14 August. Henice,
this sentence should be retrospectively commenced on the 14™ August 2020. I understand that

he was previously remanded and that period must be deducted as well.

Comparafive Sentences::

29. There are-a number of case authorities available in this jurisdiction

30. In Reging v Sitana [2009] SBHC 57; HCSI-CRC 280 of 2008 (19 October 2009)?; the
defendant pleaded gullty to-one count of grievous bodily harm. The basic facts were that the
muscles of the face, jaw-and neck were cut. A piece.of the periosteum and bone of his mandible
«...wastemoved. The victim’s: tendons sah '
~blood were;lost. The victim: spent some 2
siowound has: Ieft a mgmﬁcant sear, "[’he_defendant was, sentenced to2 yeaxs 1mpusonment

-3 Reging'y Sitarta [2009] SBHC 57; HCSFCRC 280 of 2008 (19:October 2009
4 Reginay Tuga - Se_nt'ence{ [2018] SBMCY, 'Cri_n_!'in_al Case. 246 o[20 Lﬁ;_'_{l_-:')'May.j-
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32.

33,

34,

35.

36.

37.

38.

‘while Joseph Faemane was convicted of common dssault contrary to section 224 of the Penal

Cade [Cap 26]. Mr Tuga was sentenced to 3 and % years zmpnsonment

In Regina v Waiti[2016]} SBMC 22; Crmnnal Case 1534 of 2015. (8 Septernber 2016)° the
prisoner pleaded 0111Ity to- one. count of grievous bodily harm contrary to section 226 of the

Pendl Code [Cap 26]. He was sentenced to 22 months mlprxsonment

In Reginav Sitaria [2009] SBHC 57; HESI-CRC 280 0f 2008 (1 9: Octobm 2009)6 the prisonet

pleaded guilty to a charge causing grievous bodﬂy harm contrary to section 226 of the Penal

Code [Cap 26]. The prisoner liad cause the injury to the victim by cutting the victim on the

:neck and face with a bush knife. He was sentenced to 2 years imprisonment.

In Regina v Bitiai {2010] SBCA 3; CA<CRAC 15 of 2009 (26 March 2010)7 , the prisoner
assaulted his former defacto wife: by stabbing her tiwice on the back with the same knife while

the victim was breast feeding her child who was admitted at a hospital. The knife: penetrated

her abdomen and the }ver although the wourids on the back were supetficial: The prisoner was
sentenced to 3and % years imprisonment. On Appeal by the DPP against the sentence, the

Courtof Appeal increased the sentence to 4-years and.9 months imprisonment..

In Selo v Regina [2017] SBCA 17; SICOA-CRAC 9003 0f 2017 (13 October 2017)%, the Cout

of Appeai imposed a sentence-of 14 years of imprisonment for a gount of armed robbery
contrary to section 293 of the Penal Code, and 10 years-of imprisonment for acount of grievous
bodily harm which were ordered to-be served concurréntly:

Most of the gmevous bedﬁy harm cases in this _]u[‘lSdICUOIl ranges. between 18 months and 5

years. However wher it is committed with other offenices such a$ robbery it may- aftract a

higher sentence as-démonstrated in the case of Selo:

This is a matter that the defendant was: found guilty after a trial 'was conducted.

Starting Point

After taking into account the gravity of the offence, and particularly, in relation to the injury
.sustained by the: victini, I.am of the view that this matter warrants a custodial sentence.

 Selo ¥ Regina [2017) SBCA 17; SICOA-CRAC 9003 0f 2017 (13 October 2017),
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40.

41,

42.

. After having considered the aggravating'and the iitigating factors; I am of the view that a
starting point of 42 meriths is appropriate for this present case.

First time offezld'er-'.'I'I_fhe;tdefend_ant is a first time offender and T deduct 5 months to reflect his
previous good character:

Reconciliation. The defendant and the victim have reconciled in accordarice with custom.,
Prior to the issnafice of the Judgment which resulted in his conviction, the defeirdant and the
vietim have settled their issues, and have lived together. Counsel for the defendant referred the
court-a number of case authorities, 1 deduct 5 months.

Delay. The. deldy is considered as a mitigating factor, Counsel for the defendant submitted that
the ‘defendant is not at fault for this delay, and he should be given credit for this. T deduct

~another 8 months.

43.

44,

45. 1

46.

47

Pre-Sentence Custody, The defendant was convicted and remanded on the 14 August 2020.
Hence, this sentence should be retrospectively commenced on the 14" August 2020. I

understand that he'was previousty remanded and that period must be deducted as well.

Hence, the resulting sentence is 24 months (2 years) imprisonment, and I am satisfied that is
proportionate to the gtavity of the offence. '

I was urged by Mr Alasia of counsel for the defendant, to suspend at least part of the sentence
pursuant to section 44 of the Penal Code {Cap 26. He referréd me to a number of case
authoritiesto support his contention, which I have perused.

Section 44(2) of the Penal Code [Cap 26]” provides-as follows: .

(2) The provisions of subsection (1) of this section shall not apply where the offence involved
the use or the-illegal possession of a weapon.

. In-Kemahakn v Regina [2011] SBCA 21; CA-CRAC.16 of 2011 (25 Novenber 201 1). /% hie
- Crown appealed to ‘the High Court agamst the:sentence that was imposed by the: Maglstrates
Court on the baszs that thel : '_:;_ ed1 ag1_stra1e_e1red when he 1mposeda suspended sentence 111_

-8 Pena! Code [Cap:26], s 44(2) ’
W Koingtiaku v ‘Regina {2011] SBCA 21; CA-CRAC: 16 0f201 I 25 November 2071):
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48,

49,

50.

52.

53.
-+ . therefore:it mustbe- condemned in‘the toughest terms’ by the court and. f_or this case, I will not. - ETR
o ;.shy away ﬁom that_duty 1 -'15':: unportant _that men:_.must reSpcct' the

Kemahaku-v-Regina'', also. founid that the Magistrates order for sispension of the sentence
was an “....error.... "and commented as follows:

Any person who uses a weapon to assault an unarmed victim must. expec! lo receive a sentence
of immediate imprisonment.

I have perused the case of Regina v Paewa [2016] SBCA 25; SICOA-CRAC 8 of 2016 (14
October 2016)'2, referred to by counsel Alasia and the issue in that case is the activation of a
previous: suspended sentence, and whether or not it should made concurrent of consecutive to
the new sentence. Therefore, to suggest that-the Coutt of Appeal and the High Court seemed
to accept the contention of the defencé that a sentence can still be suspended even if a weapon
is used cannot be correct.

Section 44(2) of'the Penal Code. [Cap 26]" is couched ih a manner where it is mandatory not
to suspend the sentence whenever a weéapon was used or the offender was: in possession of a
weapon illegally."® The phrase “shall not” means I must not 'suspend the sentence in this
circumstance where a weapon was used. In other words, I do not have the power to suspend
the sentence. ' ' '

CONCLUSION

The harm was inflicted by the husband unlawfully and it caused a'very serious injury in. June
2018, The victim was hospitalized for a period.

. The defendant was charged only in-early 2019, The delay in this case is approximately 2 years

or more. Appropriaté deductions is made for the defendant with respect to this issue.

[ understand that they have reconciled and they have now restored peaccbc't'wcen themselves.
I-also note that the wife wanted the IOWeSt possible sentence to be given for her husband to
serve piven the fact that they have: reconciled. Her wisheés is reflected in the final sentence,

‘howevet; 1 cannot go below:2 years s hot to set a bad precedence.

This-is 'a case of domestic violence and presently it is arguably prevalent in-the country, and

wwes partuers and N

i Kemaf'.'akuv Regma [20. :

] SB A.Zl CA CRAC ]6 0f2011 (25 November 111}

b Regum v Paewn [2016] SBCA25: SICOA- CRJ\L 8 of2(16 (14 October 2616,
* Peral Code [Cap 26}, s 442y :
¥ Penal.C ode {Cap 26); s 44(2}
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54.

application in this jurisdiction.

56.

57.

58.

constitution such as pay back killing, and if T may add, domestic violence, should not be used .
as an excuse to assault or harm another person. -

Section 3 of the Scheditle 3 of the Constitution" states as follows:

3.-(1)-Subject to this paragraph, customary law shall have effect as part of the law of
Solomon o Islands.

(2) The preceding subparagraph shall not apply in respect of any customary law that is,
and to the extent that it is, inconsistent with this Constitution or an Act of Parliament.

The case.of Loumia-v-DPP [1986] provides a comprehensive discussion on custom and its
16 '

Disobedience and infidelity cannot justify domestic violence and this must be made clear. This,

however, does not mean that the court condones and encourages disobedience and infidelity to

be entertained within a matriage, courtship or relationship.

Inview of the above, | heteby sentence the defendant Mr Sufelo to 2 yeats imprisonment which
thust be refrospectively commenced on the 14" Avgust 2020.

ORDERS

The orders of the Court are as follows:

1] The defendant, Mr Patrick Sufelo, is sentenced to 24 months (2. years
imprisonment) to be retrospectively commenced on the 14" August 2020,

2] The period that he was previous remanded before he was granted bail should also
be deducted.

3] The cash bail'if any, must be returned to the surety, or the defendant.

4] Right of Appeal within 14 days.

B Constittion of Solomon Islands, Schedu!e 3,53 : :
16 L guinia wDiéctor of Public-Prosecutions[1986] SBCA 17 [1985 1986]'SILR 158(24 February: ]986)
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