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Judgment

INTRODUCTION

The three defendants are charged with the offence
of restriction of movement contrary to Regulation
12(1) and (3) of the Emergency Powers (Covid 19)
2020 and Order 4 (1) (a) (i)and (b) of the Emergency
Powers (Covid-19) (Restriction of Movement in
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Honiara)Order 2020,as read with section 21 (a) of
the Pertal Code Cap 26.%

2. The particulars of the offence charged against the
defendant Kevin Tarifiu reads:

“That Mr. Kevin Tarifiu at Honiara in Guadalcanal
Province on the 10% April 2020 at Forest
Valley Public Road, Honiara, Guadalcanal
Province on the 10% April 2020, at about 23
hours was not at his place of residence
namely Forest Valley, that he was Bseen
drinking alcohol  together with Jeffrey
Hilton Maetarau and Lesley Junior along the
Forest Valley  public road, an area
designated an FEmergency Zone during the
restriction period by Prime Minister of
Solomon Islands”?

3. The particulars o¢f the offence charged against
defendant Mr. Hilton Maetarau, reads:

“That Mr  Hilton Maetarau at Honiara in
Guadalcanal Province on the 10 April 2020
at Forest Valley Public Road, Honiara, at
about 2300 hours was not at his place of
residence namely Forest Valley that he was
seen drinking alcohol together with Lelsely
Junior and Kevin Tarafia along the first
Forest Valley Public road an area designated
an emergency zone during the restriction
period by the Prime Minister of Solomon
Isiands.”3

4. The particulars oOf the offence charged against
defendant Lesly Junior reads:

“That Mr. Lesly Junior at Honiara in the
Guadalcanal Province on the 10tf April 2020,
at Forest Valley ©public road, Honilara
Guadalcanal Province at about 2300 hours was

* Refer to charge f:j._l_ed' with court on 11f¥ April 2020
? Refer to charge filed with ceurt on 11%% April 2020
! Refer to charge filed with court on 11th April . 2020
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not at his place of reégidence namely Forest
Valley that he was seen drinking alcohol
together with Jeffrey Hilton Maetarau and
Kevin Tarafiu along the Forest Valley Public
reoad, an area designated an emergency zone
during the restriction period by Prime
Minister of Solomon Islands”*

The defendants pleaded not guilty. I remind myself
that the prosecution carries the burden to prove
the charge against the defendants. The standard of
proof ig one of proof beyond a reasonable doubt.
The burden of proof placed ‘on the prosecution
never shifts.

PROSECUTION CASE

6.

The case for the prosecution 1s that on 10t April
2020, the three defendants Xevin Tarifiu, Leslie
Juniocr Ata, and Jeffrey Hilton without any lawful

reagson were not at their place of residence, but

were seen walking along the Forest Valley public
road; an area desigrnatéed an Emergency ZzZone during
the restriection period by the Prime Minister of
Solomon Islands.

The prosecution called four witnesses to prove the
charges against the defendants. 5 exhibits were
also tendered by consent.

THE EVIDENCE: PRESENTED BY THE PROSECUTION.

PW 1 Chief Bualea

8.

The first witness called by the ©prosecution is
Chief Hendry Bualea. Chief Bualea gave evidernce
that he 1is the paramount chief o©of Forest Valley
Community. Chief Bualea gave evidence that Forest
Valley is in West Honiara, White River and that he
resides on crown land. Chief Bualea explained that

+ Refer to charge filed with court on 11t® April 2020
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10.

11.

12,

the crowrn land he referred to is government land
because it's been plotted.

Chief Bualea said that on the night of the 10th
April 2020, at 11 pm he was already in his house
getting ready to go te sleep. Chief Bualea said
that he knew about the curfew because the police
drove along the public road and made
announcements,about the curfew during the day at
about Spm.

Chief Bualea gave evidence that in his community,

he rings the late bell for children at 6épm. Chief

Bualea explained that after 6pm all children in

his community are expected to return to their
‘homes and remain at their houses. Chief Bualea

said that after the police made the announcement
about the curfew starting at 8pm that night, he
went around the community and informed members of
his community about the curfew that would start at
8pm.

Chief Bualea said that at about 1lpm that-night he
heard the sound of music. Chief Bualea said that
he then went out of his house towards the main
road and he saw the three defendants and one other
person sitting down on the side of the road. Chief
Bualea said he stood about 5 metres away from the
defendants and told them that they were breaching
the curfew order made by the Prime Minigter which
everyone should respect. Chief BRBualea said the
defendants swore at him.

Chief Bualea said that defendant Tarifiu told him
(Bualea) that he did mnot register his plot of

land. Chief Bualea gave evidence that when he
realised that the defendants were drunk, he moved
pack to his house. Chief Bualea saild that as he
walked back to his house, he saw Police officer
Time. Chief Bualea’s house is about 10 meters from
the road where he gaid the defendants were, and
that he was standing about 5 metres away from the
defendants.



13.

14.

15.

1s6.

Chief Bualea in his evidence said that the homes
of Jeffrey and Lesley Junior are about 15 to 20
metres away from his house and Tarifiu’s home is
about 150 metres away from his house. Chief Bualea
in his e&vidence said that when Pcolice Officer Timo
arrived he told the defendants +that he had
cornitacted the police, and after that, the
defendants left. In his evidencé, Chief Bualea
said the defendarits followed the game road and
went to the house of Jeffrey. Chief Bualea in his
evidence said that he was still standing when he
saw the police arrived and adrrested the defendants
at the house of Jeffrey. In his evidence, Chief
Bualea marked “A” on the map [PE4] where the
laundry valley road begins and the letter “B” as
where the Forest Valley road begins.

Chief Bualea was asked to look at Exhibit PE4 and
confirm if Forest Valley is part of Honiara. Chief
Bualea said yes and explained that Forest Valley
is in Honiara becausé the land where his residence
is located is government land.

Chief Bualea was asked 1f he knew why the police
went around announcing the curfew and he said this
was because the Order was made by the Prime
Minister. <Chief Bualea marked the Forest Valley
area on the map [PE4] with the letter “Y*.

When cross-examined by Mr ILawry, Chief Bualea
agreed that there was a market stall between his
house and Allan’s house but said that the market
stall was destroyed before the 10t: April 2020.
Chief Bualea said during cross-examination that
there was no one at the place where the market
stall used to be at that time. Chief Bualea said
that the music he heard was not coming from the
area where the wmarket stall used to be, and that
it was the defendants who were playing the music
he heard and that he did not see anyone &lse. He
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17.

18.

said he saw the defendants and ancther person
named Toby. Chief Bualea marked the location of
Allan’s house on a map [Exhibit PE4] with the
letter "2 and his house with the letter “A".
Chief Bualea denied being cross with  the
defendants at that time, and agreed that only one
of the defendants spoke to him, swore at him and
insulted him.

Chief Bualea during cross-examination sdid that
after one of the defendants swore at him, the
defendants walked along the Forest Valley road.
Chief Bualed said a little later the defendants
returned, and officer Timo told them he had
telephoned the police. The defendants left -and
went to Jeffrey’'s house. Chief Bualea said the
police arrived after about half an hour.

When asked during cross-examination what ward in
Guadalcanal Province he resides in Chief Bualea
sald West Honiara Constituency. When told during
cross-examination that the guestion was about
Provincial Government. Wards, Chief Bualea
explained that he was not sure about what Mr
Lawry was talking about, and said that they have
a seat.

PW2 MOFFAT MESACH

19. The second witness called by the prosgecution is

Moffat Mesach. Mr Mesach said he lives at Forest
Valley and that Forest Valley is at Tasahe West
Honiiara. When asked to explain why he said Forest
vValley is in West Honiara, Mr Mesach said this was
because Tasahe is located in West Honiara and the
land his residence is located on is owned by the
Government. When further asked to explain why he
said that the land he occupies is government land,
Mr Mesach said that the land is owned by the
government because it was plotted and marked with
pegs.



20. Mr Mesach in his evidence said that the defendants
were drinking kwaso and making a lot of neise. Mr
Mesach said he was in his house when he heard the
noise, and then went to the house of Chief Bualea.
Mr Mesach said that by the time he arrived at
Chief Bualea’s house, he saw Chief Bualea talking
to the defendants and telling the defendants about
the curfew and that they should not be on the
public road making noige but at home and that they
should go home.

21. In his evidernce Mr Mesach said that it was the
defendant Tarifiu who swore at and insulted Chief
Bualea. In his evidence, Mr Mesach said that it
was whilst Tarifiu was swearing at and insulting
chief Bualea that officer Timo arrived and spoke
to the defendants. Chief Bualea said that when
officer Timo arrived he spoke to the defendants
and then the defendants leaft.

22.During cross-éxamination, Mr Mesach said that
after the defendants left, Chief Bualea, officer
Timo and he were standing together when officer
Timo rang the police and not long the police
arrived, went and arrested the defendants at
Jeffrey’s house. Mr Mesach gsaid Jeffrey’'s house is
about 50 meters away from the Forest Valley public
road, Junior Lesley Ata’s house about 100 meters
from the road and Tarifiu’s house about 150 meters
away from the road.

23.Mr Mesgach in hig evidence pointed out on exhibit
PE5 and said lot 17/58 is wherée chief Bualea’s
house 1s located and lot 17/56 is where Jeffrey’'s
liouse 18 located and he marked “MM” to iderntify
the Tasahe road

PW3 TIMOTHY BILDAM,

24.The third witness called by the prosecution is
Officer Timothy Bildam. Officer Timothy Bildam is
a member of the Royal Solomon Islands Police Force
attached +to the Marine time unit. It is not
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25.

26

27.

disputed that officer Bildam is the person
referred to as Timo in the evidence of chief
Bualea and Moffat Mesach.

Officer Bildam in his evidence said that he lives
at Forest Valley, West Honiara. Officer Bildam
explained that he gaid that Forest Valley 1is
located in West Honiara because Forest Valley is
located at the Western end of Honiara and that
according to his understanding, the land where his
residence igs located is crown land and the title
to the said property is in the mname of the
Commiggicner of Lands.

Officer Bildam said that' on the night of the 10th

April 2020, because of the curfew he stayed at
home. Officer Bildam said that at about i1lpm he
heard male voices making noise and so he left his
house to see what was happening. Officer Bildam
said he recognised chief Bualea’'s voice. Officer
Bildam said that when he arrived, the defendants
were standing, talking and laughing loudly.
Officer Bildam said he was about less than Five
meters away when He heard chief Bualea told the
defendants about the curfew and that they should
go back to their houses. Officer Bildam said that
he spoke to the defendants and told them he would
ring the police. Offiecer Bildam said after Hhe
spoke to the defendants, the dJdefendants left

walking along the Forest Valley road.

Officer Bildam said that one of the defendants
swore at him. He however went to chief Bualea and
as they were talking,the defendants returned to
where they were earlier and continued to laugh,
talk and make a lot of noise. It was at this point
that o¢fficer Bilildam decided to telephone the
police. The police responded to officer Bildam’s
call and within a short time arrived at the scene,
werlt £to the house of Jeffrey and arrested the

three defendants. Officer Bildam marked on exhibit

PE4 with an arrow the Forest Valley area.



28.

When crogs-examined by Mr Lawry, Officer BRildam

agreed that there is a market stall there and a
few people were at the market stall that night.
This aspect of officer Bildam’s evidence is in
stark inconsistency ‘with the evidence of chief
Bualea and Moffat Mesach who both said that the
market stall had been destroyed and nc one else
was there except the defendants.

PW4 GEQOFFREY MEESA

29.

30.

31.

32,

The fourth witness called by the prosecution is
Police Constable Geoffrey Meesa. PC Meesa is
attached to the white River Police station and is
the officer who with other officers arrested the
defendants at Forest Valley. PC Meesa in his
evidence said that the Western Zone polided by

White River Police sgtation is located in West

Honiara. PC Meesa in his evidence said that
Honiara had been divided into three zones; the
Bast %one, the Central Zone and the Western Zone.

PC Meesa in his evidence described the Western
Zone as being from Rove, and going along the road
up to Ngossi, Tasahe A, and then to SINPF, down to
Tagahe B and to White River as far as the Savo
Market.

PC Meesa in his evidence described the Eastern
Zone as being from the area going up Saint
Barnabas Cathedral road and as. far as Burns Creek
to Lunga River. PC Meesa in his evidence described
the Central Zone as the area from western side of
Saint Barnabas Cathedral road to XKcloale road as
far as the Rove road and that all three zones are
located within Honiara city. PC Meesa in his
evidence said  that all three ZOnes were
established before the curfew and still exist.

When cross-examined by Mr Lawry PC Meesa was only
able to identify on the satellite map the area of
Wind vValley. PC Meesa when asked during cross-
examinaticen 1f he knew about the Act of Parliament
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that defined the Honiara City Boundary, he said no
and that he only knew about the zones.

33.When wasked by the Court to explain his answer
about the zones he referred to, he said that he
does not know about who established the zones but
that he knew the three zones as police operation
ZONes .

34. After PC Meesa gave evidence, the prosecution
sought an adjournment to organise to call Jondthan
Fifiale. Mr Lawry informed the Court that no
statement from Jonathan Fifiale had been disclosed
to the defence. Ms Belapitu informed the court
that no statement had vyet been obtained from
‘Jonathan Fifiale by the police. I find it sgtrange
that the prosecution could decide to call a
witness whose statement had not yet been obtained
by Police. Ms Belapitu did not explain to the
Court why Mr Fifiale’s statement had not beeén
obtained, nor, the relevance or the nature of the
evidence he will give to assist the Court.

35.The Court granted the adjournment, with directions
that the statement of Mr Fifiale be obtained and
provided to defence counsel by 8:30 am 10" June
2020 and the matter adjourned to 10 am 11t June
2020 for continuation of trial.

36. When Court regumed atb 10 am 11 June 2020, Ms
Belapitu informed the court that the police did
not obtain the statement requested and as such the
prosecution would no longer be seeking to call Mr
rifiale to give evidence. Ms Belapitli then
informed the Court that the prosecution closed its
case.

DEFENCE CASE.

37. The defendants elected not to give evidence and
not to call evidence.

10



AGREED FACTS

38. From the evidence and the documents submitted, the
following facts are not disputed:

a)All the defendants reside at Forest Valley

b) The three defendants had been drinking alcchol
in the evening of the 10t April 2020.

¢) The incident occurred at the Forest Valley
area.

d) The Emergency Powers {(Covid-19) (Restriction of
movement in Honiara) Order-2020 was inforce at
that times

e) None of the defendants at the relevant time was
exempted under the Crder.

ISSUES
392. The issues to be determined by the court are:

1) Whether the place o¢f residence of the
defendants that 1s Forest Valley is within
the emergency zoné;

ii) Whether each of the defendants was in a
publie place within the Honiara Emergency
Zone on the 10 April 2020 at 1ipm?

PROSECUTION CASE

40. The prosecution case at 1ts highest is that the
three defendants were seen at the public road at

* Legal Notice no. 38
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Forest Valley drunk, noigy and disorderly on the
night of the 10t of April 2020. At that time the
Emergency Powers (Covid-19) (Restriction of
Movement in Honiara) Order, wmade by the Prinme
Minister of ‘Soloméon Islands was in force. The
prosecution case 1s that Forest Valley 18 an area
designated by the Prime Minister ag a designated
emergency zone. Therefore by not being at their
home or place of residence during the restriction

period, in this case from 8pm 10th April 2020, to 5

am 11" April 2020, the defendants have breached
the Emergency Powers (Covid-19) (Restriction of
Movement 1in Honiara) Order 2020 and should be
convicted.

ANNALYSIS OF THE APPLICABLE LAW

41.

42-n

I think the starting point for consideration is
the provisiecns of regulation 12 of the Emergency
Powers (Covid-19) Regulations 2020.¢ Regulation
12(1) (a)of  the  Emergency  Powers (Covid-~19)
regulations 2020 reads:

“The Prime Minister may, by Order, restrict
the movement of a person if it 1is
necessary for the maifhtenance of order
and security of the Public in an
emergency zone."’?

Regulation 23 of the Emergency Powers (Covid-19)
Regulations 2020:

“A person commits an offence 1f the person 1is

present at a public place contrary to the time
specified in the Order. Maximum penalty 10,000
penalty units or imprisonment for 5 years, or
both"s

§ Legal Notice-é?: _
7 Regulation 12{1) of the Emergency Powers {Covid-19) Regulations No 2

2020

8 Regulation 12{1) of the Enmergency Powers (Covid-19) Regqulations No 2

2620
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43. A combined reading of regulations (1) and (3) of
Emergency Powers (Covid -19) Regulations 2020 is
clear that a person seen in a public place during
any period of restriction of movement made by the
Prime Minister pursuant to the powers conferred
upon him. would be in breach of any such Orders for
ragtriction of movemént made by the Prime
‘Minhisteéer.

44 . The next relevant regulation to consider is the
Emergency  Powers (Covid-19) (Restriction of

Movement in Honiara) Order 2020.°

45. Order 4 (1) (a) (i) (i1) (b) of the Emergency Powers
(Covid-19) (Restriction of Movement 1in Honiara)
Order 2020 reads:

(1} A person must:-

(a) be at the person’s place of residence,
and remain there, on and from 8pm ©n éach
of the following days;

(i) Friday, 10" April 2020; and
(ii)  Saturday, 11*" April 2020; and

(b) Note leave or be away from the person’s
place of residence from 8pm on each of
those days until 5 am on the following
day.?° .

46 . Regulation 3 of the Emergency Powers (Covid-
19) (Restriction Movement in Honiara)Order 2020
defines emergency zone to mean:

v the emergency zohe declared by‘the Emergency
Powers (COVID-19) (bec¢laration of Honiara

¢ Emergency Powers (Covid-19) (Restriction of Movement in Honiara} Oorder
2020

1% Order 4(1}(a) (i) =2nd(ii) and (b} of the Emergency Powers (Covid-19)
{Restriction of Movement in Honiara} Order 2026

13



as Emergency Zone) Order 2020 (Legal
Notice 34 of 2020)"

47.Regulation 3 of the Emergency Powers (Covid-
19) (Declaration of Honiara as Emergency 2Zone)
Order 2020 reads:

“In this order, “Honiara” means the area of
land:

(a) from the central business district of the
capital city to Alligator Creek; and
(b) from the certral business district of the
Capital city to Poha River’?i2
48. when regulation 3 of Emergency Powers (Restriction
of Movement in Heniara} Order 20201 i1ig read
together with Regulation 3 of the Emergency
Powers (Covid-19) (Declaration of Honiara as
Emergency Zone) Order 2020, the boundary of
Honiara, for the purposes of enforcing the
Emergency  Powers (Covid-19) (Restxriction  of
Movement in Honiara)Order 2020, would be “from the
central business district of the capital city to
Alligator Creek; and from the central business
digstrict of the Capital city to Poha River”!?

49. So whilst, it is common knowledge that Poha River
and Alligator Creek are for all other purposes,
censidered to be areas located within Guadalcanal
Province boundary, for the purposes of the
Emergency Powers  (Covid-19)  (Declaration of
Honiara as Emergency Zone) and the Emergency
Powers (Covid-19) (Restriction of Movement in

Honiara) order 2020, the Poha River area and the

11 Regulation 3 of the Emergency Powers (Covid-19) (Restrictien of Movement
i Honiara) Order 2020 '

2 Regulation 3 -of the Emergency Powers (Cowvid-19) (Declaration of Honiara
as Emergency Zone Order 2020)

1 Regulation 3 of Emergency Powers (Covid-19) (Restriction of Movement in
Honlara) Ovder 2020

3% Regulation 3 of the Emergency Powers (Covid-19) (Reclaration of Honiara
as Emergency Zone Order 2020)
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Alligator Creek area are part of the area
comprising the Honiara Emergency Zone as declared
by the Prime Minister.

50. This then brings us to the two main issues to be
determined by the Court. These are;

1) Whether the place of residence 0f the
defendants +that 1is Forest Valley 1is within
the emergency zone; and

ii) Whether each of the defendants was in a
public place within the emergency zone on 10%
April 2020 at 1lpm?

NO CLOSING SUBMISSION FROM THE PROSECUTION

51. Following the close of the prosecution case,; the
defendants through counsel informed the court that
they will not call evidence nor give evidence and
will proceed to closing submissions. Mr Lawry
pointed out to the Court the provisions of 273 of
the Criminal Procedure Code Cap 7 and section 143
of the Criminal Procedure Code Cap 7. The Court
granted an adjournment to allow Ms Belapitu to
consult with Director Public Prosecution on the
position to be taken by the crown. Following the
adjournment granted, Mg Belapitu informed the
court that the crown concedes that it has no right
to address the court because the defendants did
not call evidence. The prosecution did not address
the court during the closing submissions. This
court is therefore left with the evidence adduced
by the prosecution and the closing submission by
the defence to determine these igsues.

WHETHER OR NOT FOREST VALLEY IS WITHIN THE EMERGENCY
ZONE .

52. Public Solicitor Mr Lawry for the defendants
submitted that the prosecution 1is required to

15



prove beyond reasonable doubt that the place of
regidence of the defendants (Foregt Valley) is in
the Honiara Emergency Zone boundary becauge it is
to those persons that the Emergency Powers (Covid-
19) (Restriction of Movement in Horiara) Order 2020
applies.

53. The upshot of the defence submission by Mr Lawry
is that, for there to be an area of land there
must be boundaries as in a criminal trial there
must be certainty about what is or is not in the
emergency zone. Mr Lawry submitted that there is
nothing in the definition of Honiara in the Order
to extend the boundaries as far as the Capital
Territory of Honiara. Mr Lawry submitg that the
ends of the area being defined as Alligator Creek
in the East and Poha River in the West are rot the
same as the boundaries of Honiara city.

54. The Prosecution on the 5t June 2020, when this
matter was set for trial indicated it. would argue
that the Emergency Zone went as far as the Honiara
City Boundary Limits. Firstly no evidence had been
adduced by the prosecution to point to a
reasonable inference that, such an inference is a
finding that is open to this court to reach by on
the evidence to enable the court impute that the
to the definition of the Honiara Emergency Zone
boundary includes the boundary of Honiara city.

55.I have addressed my mind to the issue of whether
or not the Honlara City Boundary c¢ould by
inference be said to be included in the definition
of the Emergency Zone under regulatien 3 of the
Emergency Powers (Covid-19) (Declaration of Honiara
as Emergency Zone) Order 202015

56.In the case of Minister for Provincial Government
v Guadalcanal Provincial Agsembly [1997]8SBCAL;CA-

15 Legal Notice no 34 of 2020
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57.

CAC 003 of 1997 (i1th July 1997)Goldsborough JA
pointed out that:

“Section 114(1} of Part XII of thé
Constitution which provides that:

“ (1) Notwithstanding anything contained
in the Solomon Islands Independence
Order, 1978, Solomon Islands shall be
divided inte Honiara City and provinces.

(2) Parliament shall by law-
(a)prescribe the number of provinces
and boundaries of Honiara City and
the  provinces after considering
advice from the Constituency
Boundaries Commission...."18

From the point of view of the sources of power to
define the boundaries, the Constitution conferred
the power on Parliament under section 114(2) of
Part XII to determine the boundary of Honiara City
by way of an Act of Parliament. Parliament through
the Town and Country Planning Act Cap 154 defined
Honiara to mean:

“the area the boundaries of which gre delineated
on plan 1981 deposited in Office of the Surveyor
General.”1?

Regulation 3 of the Emergency Powers (Covid-19)
Regulations 2020 defines ‘emergency zone” to mean
a public place declared by the Prime Minister by
Order under Regulation 11. Regulation 11 of the

Emergency  Powers (Covid-19) Regulations 2020
reads:

“The Prime Minister may, by Order, declare a
public place to be an emergency zone"1®

16 Minigter for Provincial Government v .'_G_uadalcana-l Provingial Assembly
[1997] SBCALl; CA-CAC 003 of 1997 (1lth July 1997) at page 21

17.Section 2 of the Town and Country Planning Board Act Cap 154.

Brequlation 11 of the Emergency Powers '{Covid.-:w:)' Regulations 2020

a7



5.

60 .

61.

62.

63 .

64 .

Parliament derived its power to define the Honiara

City beouridary from the seéection 114 (2) of Part XII
of Comnstitution. The Prime Minister in this d¢dase.
derives his power to declare a public place an
emergency zone, from regulaticns 3 and 11 of the

Emergency Powers (Covid-19) Regulations 2020.

It is not disputed on the evidence, that there is

no map delineating or a plan delineating on a map

the actual physical boundaries on the ground, of
the area comprising the emergency zone as declared
by the Prime Minister.

The prosecution evidernice presented at its highest
is that, the defendants Treside at Forest Valley,
Forest Valley, is in West Honiara, West Honiara is
in Heéniara City and Honiarxa City.

The second limb of the prosecution cage is that at
about 11 pm on the night of the 10t April 2020,
the defendants were seen drunk and disorderly on
the reoad at the Forest Valley a public place
designated by the Prime Minister to be an
emergency zone.

Chief Bualea, Moffat Mesach and Officer Timo all
gave evidence that Forest Valley is located in
West Honiara becduse the land they occupy is own
by the government and 1s registered land.

Whether or mnot land 1s registered under the
Torrens system of TLand Registration that we
inherit,is not a factor for determining the
bbundary of Honiara City. Police Constable Meesa
gave evidence about <~ the police operational
boundaries divided into three zones being the
Western Zone, Eastern Zone and Central Zone.

Police operational boundaries determined by ‘the

Police Executives are again not a <factor to
determine the boundary of Honiara City.

18



65,

66 .

‘Section 2-of the Town and Country Planning Act Cap

154 as amended is very c¢lear in that the Ilegal
keeper of the area the boundaries of which are
delineated on plan 1981 ig the Surveyor Generail.
In my view, the proper person to produce that map
showing -and explaining the boundary of Honiara
city is the Surveyor General. I am further
supported in this my view by the provisions of
section 180 of the Criminal Procedure Code Cap 7.

Section 180(1) and (2) of the Criminal Procedure
Code Cap 7 reads:

“(1) Any document purpeorting to be a plan made by
a surveyor or a report under the hand of
any analyst or geclogist in the employmernt
of the ‘Government or of a medical
practitioner upon any matter or thing
submitted to hAim for examipnation oOr
analysis and report may be wused as
evidence in any enquiry or other
proceedings under this code.

(2)The Court may presume that the signature to
the document is genuine and that the
person signing it held the gualification
or office which he professed to hold at
that time when hHé signed it.

(3) When any document 1s so0 used, the c¢ourt may,

if it thinks fit, summon the surveyor,
analyst, geologist, or medical practitioner,
as the case may be, and may examine him as to
the subject matter of such document.”1?

67.A provision with similar effect to that of section

180 of the Criminal Procedure Code Cap 7, is,
section 105 of the Evidence Act 2009. Section 105
of the Evidence Act 2009 reads:

3% Section 180(1} (2} and (37 of the Criminal Preocedure Code Cap 7.
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“"Evidence of Government public
records

105. (1) Evidence of a record ér of a
publlic record of the Government may
be adduced by producing a document
that -

(a) purports to be such a record and
to be signed or sealed by -

(i) a Permanent Secretary, or a
Provincial Secretary, as the case
reguires; or
(ii) a person who might reasonably be
supposed to have custody of the
record; or
(b) purports to be a copy of Or
extract from the record that is
certified to be a true copy or
extract by -

(1) a Permanent Secretary, or a
Provincial Secretary, as the case
requires; or
(ii) a person who might reasonably be
supposed to have custody of the
récord.

(2) If such a document is produced, it is
presumed, tnless evidence that is
sufficiént ‘to raise doubt about the
presumption is adduced, that -
(a) the document is the record, copy oOr
extract that it purports to be; and
(b) the Permanent Secretary, Provincial
Secretary or person -
(1) signed or sealed the record; or
(ii) certified the copy or extract as a
true copy or extract”?¢

68. A combined reading of the provisions, of section 2
of the Town and Country Planning Act Cap 145, as
anmernded, section 180 of the Criminal Procedure Code

20 Section 105 of the Evidence Act 2009,
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69.

70

71

72.

Cap 7, and section 105 of the Evidence Act 2009,
in my view make it c¢leéar that,only the Surveyor
General or a representative from his office can be
called to give evidence about the Honiara city
boundary as defined by section 2 of the Town and
Country Planning Act Cap 154 ag ammended.

The end result i1s that, I cannot rely on the
evidence of any of the prosecution witnesses
called to make a finding of fact on the issue of

‘whether or mnot Forest Valley is located within

Honiara City as defined by section 2 of the Town
and Country Planning Act Cap 154 as amended or the
Emergency zZone as declared by the Prime Minister.

. The Surveyor General has not been called to

provide the Court with a copy of the map referred
to in section 2 of the Town and Country Planning
Act Cap 154 as amended and to explain the boundary
of Honiara City as defined in sgection 2 of the
said legislation. The end result is that, there ig
no evidence before this c¢ourt to enable this court
to decide whether or not Foregt Vdlley area is
within the Honiara City boundary.

. The Honiara emergency zone is defined as the area

from central business district to Alligatcr Creek
and from central business district to Poha River.
On the evidence it is agreed that there is no map
or plan on which the emergency zone area is
delineated. '

Ceuld this Court infer that the boundary of
Honiara City forms part of the Emergency Zone?
Could this court infer that the boundary of the
Western end of the Emergency Zone ends at the
bridge at Poha River? Could this court infer that
the Eastern end of the emergency zone ends at the
bridge at Alligator creek? Could this court infer
that the emergency =zone runs along the maln road
from Poha River to Alligator Creek?

21



73.

74

75.

76 .

77 .

The Southern boundary of the Emergency Zone has

not been delineated. The Northern Boundary of the

Emergency Zone has not Dbeen delineated. The
certral polnt, in terms of the co-ordinates; to
clearly delineate, the point at the central
business district, which demarcate, the point of
origin of the Eastern Boundary, and the point of
origin of the Western Boundary, of the Emergency
Zone has not been delineated.

. The Prime Minister in my view is the only person
who could c¢larify the boundary of the Emergercy

Zone. The Prime Minister has not been called to

give evidence about actual physical boundary on

the ground of the Emergency Zone, and to explain
the boundaries of the Emergency Zone. 2All that
this court is left with is a vague definition of
the Emergency Zone.

It is not for this court to go beyond the evidence
available, to infer the boundary of the emergency
zone.

The end result d4s that, I find that the
prosecution has failed to prove beyond a
reasonable doubt that Forest vValley, where the
deferidants residé is within the Honlara Emergency
Zone boundary to which the Order applies. I also
find that the prosecution hasgs falled to prove
beyond a reasocnable doubt that the Forest Vvalley
road 1s a public place witHin the boundary of
Honiara Emerdency Zone to which the Order applies.
I find that the proséecution has failed to prove
the charge against the defendants beyond a
reasonable doubt. I find the defendants ot
gquilty.

Verdict: Kevin Tarifiu: Not Guilty,

Junior Lesly Ata: Not Guilty
Jeffrey Hilton Maetarau: Not guilty
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Dated the 17th day of June 2020

;S

Emma Garo
Chief Magistrate
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