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RULING

Mwanesalua, J: The Solomon Islands National Provident Fund Board is the Plaintiff and
Joseph Sedie Wale is the Defendant in this case. In 1990 and 1991 the Defendant
borrowed the total sum of $70,000.00 {“the loan”) from the Plaintiff. The loan was to
redeem his loans from the National Bank of Solomon Islands Limited and the Home
Finance Corporation Limited. Part of the ioan was also to finance the completion of
work on a house being built on Parcel Number 191-056-193 at Vura |l, in Honiara. The
Defendant was the registered owner of Parcel Numiboer 191-056-193 which he charged
as security for the re-payment of the loan from the Piaintiff.

The interest on the loan was 12.5% per annum. It was to be repaid within a period of
20 years starting from 30 November 1999. The Defendant defaulted in making monthty
re-payments of the loan. So, by 31 March 1999, the principal loan balance increased
to $84,171.87 and the Igan arrears likewise increased fo $15,013.00.

The Plaintiff commenced this suit on 8 June 1999 when the Defendant made no

positive steps to pay up the loan after default notice was sent to him. He was
- personally served with the originating summons and affidavit in support of the action
at Vura Il on 17 June 1999. He was again served personally with copies of the same
documents at-Vura il on 11 October, 1999. .

On 25 April 2000, he and advocate for the Plaintifi attended court to hear the case.

On the same date, Kabui J. decided in favour of the Plaintiff. Kabui J. granted orders

which were signed, sedled and perfected on 26 April 2000, The orders were in these
terms:

. “1.  The Plaintiff be at liberly to sell and transfer the properlty comprised in the
charge, namely, Parcel Number 191-056-193 or in the alternative, that the
Land charged be enforced by foreclosure.
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2. That the Defendant pay to the Plaintiff all m:bnies due under the covenants
in the legal charge dated 12t October 1999 made between the
Defendant and the Plaintiff.

')

3. That the Defendant account to the Plaintiff for what is due under and by

virtue of the said charge for principal, interest and costs.

4, That the Defendant deliver to the Plaintiff possession of the said property,
namely, Parcel Number 191-056-193.

5. That the sale of the said property be by public tender and that the said
sale must be approved by the High Court.

é. That in view of the Defendant's wish fo sell by private Treaty, that these
orders be suspended for a period of one month from the date of judgment
(25/04/2000) and after the said period, these orders will take effect
thereafter.

7. That the Plaintiff's costs be paid by the Defendant.”

The above orders were suspended for one month in accordance with order 6 of
the Orders, to allow the Defendant o sell Parcel Number 191-056-193 by private
tfreaty. As the Defendant could not sell the property within this period, he filed
an inter parte summons in court. His desire was o vary order é from one month
for a further two months within which to sell the property by private treaty. The

orders sought by the Defendant in that summons were refused by Kabui J.on 13

July 2000. His Lordship refused to accept the Defendant’s application for an
extention of 2 months to arrange for a private sale of the property. His Lordship
held that it was not sufficient that the Defendant was fishing for funds in Honiara.

In April 2003, the Plaintiff advertised Parcel Number 191-056-193 for sell on public
tender. At the close of the tender period two offers were received to purchase
the property. The First offer was from Mr. Fitspatrick Sale and Mrs. Grace Geli
Sale who offered to purchase the property for $119,522.82. The Second offer
was from Col Peter Prichard who offered to buy the property for $50,000.00. On

20 January 2004, the Plaintiff agreed to sell the property to Mr. Fitspatrick Sale

and Mrs., Grace Geli Sale for $119,522.82.

On 29 March 2004, the Plaintiff filed an inter parte summons. The Defendant was
personally served with this summons at the RAMSI Compound at Henderson
Airport, on 29 April 2004. :

This summons was heard by ’rhe courf on 7 May 2004, There was no appeoronce
from the Defendant. The court granted the orders sought in the summons to the
Plaintiff. The terms of these orders were:-

)
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“1.  That the properly comprised in Parcel Number 191-056-193 (“the
properly”) owned by the Defendant be offered for sale fo Mr.
Fitspatrick Sale & Mrs. Grace Geli Sale for the sum of $119,522.82.

2. In the event that the Defendant refused or fails to execute the
documenis necessary for the transfer of the property to the
Purchaser, the said documents may be signed by the Registrar of
the High Court for and on behalf of the Defendant.

3. Consequential orders that the Defenddnt, their servants, agents,
licensees, invilees or any other person entering the property under
authority of the Defendant immediately:-

(a) vacate the properly immediately;
(b) deliver vacant possession of the property to the Plaintiff; and
(c) remove dll their belongings from the property.

4. The Defendant pays the costs of the Plainfiff.”

The Piaintiff served a copy of these orders on the Defendant at Vura It on 12 May 2004,
The Defendant and his family had not vacated the property or delivered possession of
the property to the Plaintiff since these orders were granted to the Plaintiff.

The Plaintiff thus filed ex parte summons on 12 October 2004. This summons was heard
by the court on 23 November 2004. The court granted the following orders in favour of
the Plaintiff. The orders were in these terms: .

“1.  That the Plaintiff do have leave to issue Writ of Possession against the
Defendant, his servants, agents, licensees, invitees and any other person
occupying the property under the authority of the Defendant to recover
possession of Parcel Number 191-0546-193.

2, That the Defendant or the p'erson occupying the proberiy pays the costs of
this application.”

On 24 November 2004, the court issued a Writ of Possession'in favour of the Plaintiff
against the Defendant. That Writ was served on the Defendant in January 2005.

The Defendant filed this present inter pdr’re summons with his supporting affidavit on 10
February 2005 at 9:10am. The summons was heard by the Court on the same day. The
Defendant seeks, inter alia, to stay the Writ of Possession unftil further orders of the

court. The Plaintiff gave a number grounds in h;s affidavit of support to stay the Wn’r of
Possession, :
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The main ground being that the Plainfiff did not sell Parcel Number 191-056-193
through public tender as required by order5 of the Orders of the court dated 25. April
2000. This ground cannot be supported, as it was clear from affidavit evidence of
Roselyn Tapaiia, a Supervisor in the Plaintiff's Members Loan Department, that the
Defendant's property comprised in Parcel Number 191-056-193 was advertised for sale
by public tender in April 2003. This court will accept that evidence.

The second ground given by the Defendant being that he was not served with notice
of hearing of the summons through which the Plaintiff obtained the orders of the court
dated 7 May 2004 above. Those orders are to remain in force as the Defendant had
taken no action to deal with them other than expressing his concern about them.

The third ground raised by the Defendant was that he took no part in the ex parte
summons through which the Plaintiff was granted ex parte orders of the court dated 23
November 2005 above. He was not required to take part in that proceeding as it was
merely an ex parte application by the Plaintiff for leave under Order 49, Rule 1 of the
High Court (Civil Procedure} Rules 1964 to issue a Write of Possession.

The fourth ground raised by the Defendant was that his property was worth more than
the sum of $119,522.82 offered by Mr. Fitspatrick Sale and Mrs. Grace Geli Sale and
accepted by the Plaintiff. But one needs to bear in mind that the Plaintiff will only be
expected to accept the highest price offered through public tender for the property.
This was what the Plaintiff did in this case.

The Defendant had not mentioned any special circumstances in his supporting
affidavit for the Writ of Possession to be stayed.

In view of ’rhe‘cbove reasons, this court would not exercise its judicial discretion to stay
the execution of the Wiit of Possession served on the Defendant by the Plaintiff in
January 2005. The Defendant’s application is refused.

Francis Mwanesalug
Puisne Judge
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