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Palmer CJ.: This is a wir dire application by the Defendant asking the court to exclude the
statement taken supposedly under caution by the Police on 9* Aprd 2000. The objection is
fairly straightforward and has not been disputed by prosecution. It relates to the wording of

the caution which did not wam the accused of his right to remain silent or to speak if he so
wished.

The recording and witnessing officers have given evidence in this wir dire application and do
not dispute, it seems may not have really appreciated that the caution given did not comply
with the requirements of the Solomon Islands Judges Rules which provide as follows:

“If you weant to rerrmain silent you mey do so. But i you want to tell your side you think carefilly
about what you say becanse I shall write what you say doun and may tell a court what you say if
yout go to conert. Do you sendderstands”

In Pidgin:

“Sapos it laek fo stap ket no moa tu save duim Batsapd it lack fo tell act stovi blong i, iu
tink bet mao long wnem nao iu tellem  Bae ni ritem kam santing nao i tellen Sapos i go
long court bae muet na tellem disfalla court toketok Blong in. T minins™”

The caution given read as follows:

“Before e askemyou some falla question, e must aution you first time and you must think good
before you arsverem dketa question by ne askem you and ewenphing something by me uritern doun
long paper for go long cart.  Suppose you go long commt. Waswe you save wanemn nowne tellem
lorg youu?”

It is obvious that the caution given omitted to inform the accused of his right to remain
silent if he so wished or to speak. Apart from that the defendant himself gave evidence in
court on this matter and acknowledged that whilst no force or threats had been applied to

him he was never told his rights to remain silent. " This has never been disputed by the
recording and witnessing officers.

The issue then for determination in this application is whether the defect in the
process of interview fatal to the admissibility of an otherwise voluntary statement.



The Judges’ Rules are not rules of law, but only rules for the guidance of the police! when
carrying out investigative and interrogatory work. The Solomon Islands Judges Rules were
drawn up after Independence and issued by the then Chief Justice for the benefit of police
officers in the discharge of their work in interviewing suspects and for the benefit of the
courts who need to be satisfied as well that the statements had been obtained without the
use of force, threats, promises of any reward and that the accused knew what he was doing,

'The common law right to silence has been enshrined as a fundamental right under our
Constitution. Sections 10(2)(a) - (f), reflect this right in the following provisions:

“(2) Eery person who is charged with a criminal offernce -
(a) shall be prestuned 10 be inmocent st be is proved or bas pleaded guelty;

(b) shall be informed as soon as reasonably pracicitle, in detail and in a linguage that be
wrderstands, of the nature of the offence dharged:;

() shall be given adequate tine and facilities for the preparation of bis deferie;

(d) shall be permitted to defend binrself before the court in person or, at bis own expense, by a legal
represerttatie of bis oun choie;

() shall be afforded facilities to ecanire in person or by bis legal represertatine the vitriesses called
by the prosecution before the court, and 1o obtain the attendange and carry out the exantration of
witnesses 1o testify on bis bebalf before the court on. the sane conditions as thase applying to witresses
aalled by the prosecution; and

() shall be permitted to baw withowt paymert the assistanwe of an interpreter if be carmor
uriderstard the language used at the trial of the doarge,... ..

See also subsection 10(7) of the Constitution which provides that:
“(7) No person who 35 tried for a eriminal offence shall be compelled to gite evidence at the trial.”

~An accused therefore is not a compellable witness in his own trial, which indirectly
reinforces the right to silence which can be maintained right through to close of prosecution
case, 'That night is also reflected in sections 198-199 of the Criminal Procedure Code in the
conduct of trials before the Magistrates Courts. Section 199 reinforces that right by
recognising the possibility that a new matter not disclosed (where right of silence is

maintained) may be raised by the accused and giving prosecution the right to adduce
evidence in rebuttal.

! Archbold Criminal Pleading Evidence and Practice 36™ Edition by Butler and Garsia at para. 1120,



In Regiha v. Nelson Keaviri, Julius Palmer, Patrick Mare Kilatu, Keto Hebala and
Willie Zomoro®, Muria CJ. dealt with a similar issue where the caution was defective as not

containing a warning of the rights of the accuseds to remain silent.
i

“When ore conpares the rule as I outlined with the warming given by the police to the acused one
sees the obious difference. There is a dear omission of the wnming that the acoused bas a right to
renin silent.  This part of the waming is importart in this courtry for three reasoms.  Firsthy, it
mmuist be vemenbered that our Judges Rules were made after 1978 and dearly the fundarrental nights
o a person suspected of a crininal offence as protected under the Corstitution must be bome in .
mird. Secordly the right to seek legal assistance is also protected by the Constitution. Aawss to
legal adice and assistance in this cxentry is sorething that does nat come eastly in vew of the
lirmited mrarpouer resources that we hawe. A suspect or an acowsed person must be given the
opporturity to obtain legal ackice or assistance. It 15 important thergfore to aduise a suspect of bis
7ight to rerpin silert in order that he be given the apportunity to make use of bis constitutional vight
to seek the assistance of a lawer.  Thindly, an acosed person who is in offical astody is in an
erironmment whidy is not familiar o bim  There may not be any threat or actual olence exerted
upon bim while in that cwstody  But the potential for sudb an oaerrence in such an emironment
cannot be simply ignored as far as the person in astody s coneemed.  In sudh a situation be must
still be given the opporturity to appredate his night to remuin silent despite being in such an
urfanliar enuromment.

It was the wnrning given to these actised wpon whidh the fate of their cation statement now burrs.
The breads of the Rule as 1 see it in this case is not just a defect in the wording of the wiming but a
Jurdarrental omission in the warning itself whidh bas an impact on the fundanental rights o the
accused to remain silent. The interdewing dfficer or anthority nust ersure that sudb a vight should
not be owrdocked, It is both in the interest of the suspeat of acosed as well as the interviewing
authoriy.

o This court houeer is vequired by law to ensure that the rights of an indridual, induding those
acaised of conitting crines are protected. This it will do by ensuring compliance with the yules and
other legal protisions in this regard. In this aase the prousions of the Judges Rulles to which I bane
already referred had not been complied with. That non compliance in this ase dearly offends section
10 of the Constitstion and is thergfore fumdamental and as such it renders the caution staterrents
though admissible taken in respect of eadh of these acused liable ro be exduded in the exercise of the
courts discretion.”

I concur with his Lordship’s views.
In a Papua New Guinea case, Kiki Hapea v. The State® a similar issue was mised before
McDermott ] in which his Lordship excluded a statement on the ground that the caution

issued was defective as not containing the crucial waming to the accused inter lia that he had
right to speak or to remain silent. At page 7, his Lordship said:

“But in the matter before n, I am dealing uith 4 formal interiewsituation — an interdew recorded

2 CRC 20-95 27™ Tune 1997 per Muria CJ {unreported) at page 8-9
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sitsation to be so basic as to affect the exercise of the accused’s free docice 1o speak or to
rermin silent, I do not consider the narrow interpretation o the E nglish courts (the Commron Law
in this jurisdiction) rowappropriate in viewdf the Rights prousions i the Constitution ard in <iew
o the ather interpretatiors o whmtariness to ubidh I bavwe referred. I reject the confession on this
ground as a matter of law” (emphasis added). '

The situation in Solomon Islands is similar, The common law right to silence has been
incorporated into the Rights provisions of our Constitution as set out above to the extent
that where such warning is defective, it entitles the court to exercise its discretion to exclude
such statement. The Rights provisions in my respectful view elevates the common law right
to silence to a mght which cannot simply be overooked by Police Officers in formal
interview situations. They are obliged to disclose fairly and fully to the accused when
interrogating him that his rights include the right to remain silent or to speak and tell his side
of the story or to answer questions. Where an accused has not been given the opportunity
to exercise his discretion whether to speak or to remain silent, then such statement is liable
to be excluded unless it is clear the accused decides to waive such rights.

Having considered the evidence before me, it is clear he was never informed of his rights
and therefore never given opportunity to decide whether to remain silent or speak. That is a
clear breach of his Rights protected under the Constitution and accordingly although it was
given voluntarily, it was obtained unfairly, improperly and prejudicial to his rights and
therefore should be excluded.

Orders of the Court:

Rule that the Statement obtained on 9* Aprill 2000 be excluded as inadmissible.




