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Regina v. Martin Talu 

High Court of Solomon Islands 
(Palmer CJ) 

Criminal Case Number 402-04 

Hearing: 4th July- 5th July 2005 
13th July 2005 Ruling: 

H. Kausimae for the Crown 
D. Hou for the defendant 

Palmer CJ.: This is a wir dire application by the Defendant asking the court to exclude the 
statement taken supposedly under caution by the Police on 9th April 2000. The objection is 
fairly straightforward and has not been disputed by prosecution. It relates to the wording of 
the caution which did not warn the accused of his right to remain silent or to speak if he so 
wished. 

The recording and witnessing officers have given evidence in this wir dire application and do 
not dispute, it seems may not have really appreciated that the caution given did not comply 
with the requirements of the Solomon Islands Judges Rules which provide as follows: 

"If y:;u wmt to mrnin silent y:;u mry do sa But if yiu wnt to tell )OU/" side yiu think carefully 
tthatt uhat y:;u say brxause I shall wite uhat yiu say dorm and mry tell a oourt vhat yiu say if 
y:;u go to court. Do yiu undmtandl" 

In Pidgin: 

"SctJXE iu laek Jo stap kwet no m:xt iu s=e duim Bat sapcs iu laek Jo tell act stmi blong iu, iu 
tink heu nao long woon nao iu te!lem Bae ni riJem kam sarrting nao iu te!lem Sapcs iu go 
long oourt bte rrnet mi tellemdisfalla oourt tcktck blong iu. Ju ninirrt" 

The caution given read as follows: 

"Before m ask em yiu SO'ffe falla question, m mrst caution y:;u first tirre and )at mrst. think wxJ 
bf ore y:;u ans'1i£remdketa question by m askem yiu and ewyhing sormhing by m wiJemdorm 
long-paper for go long court. S uppa;e y:;u go long court. W asue yiu sau.e woon mw m tel1em 
longy:;u?" 

It is obvious that the caution given omitted to inform the accused of his right to remain 
silent if he· so wished or to speak Apart from that the defendant himself gave evidence in 
court on this matter and acknowledged that whilst no force or threats had been applied to 
him he was never told his rights to remain silent. This has never been disputed by the 
recording and witnessing officers. 

The issue then for determination in this application is whether the defect in the 
process of interview fatal to the admissibility of an otherwise voluntary statement. 
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The Judges' Rules are not rules of law, but only rules for the guidance of the police1 when 
carrying out investigative and interrogatory work. The Solomon Islands Judges Rules were 
drawn up after Independence and issued by the then due£ Justice for the benefit of police 
officers in the discharge of their work in interviewing suspects and for the benefit of the 
courts who need to be satisfied as well that the statements had been obtained without the 
use of force, threats, promises of any reward and that the accused knew what he was doing. 

The common law right to silence has been enshrined as a fundamental right under our 
Constitution. Sections 10(2)(a) - (£), reflect this right in the following provisions: 

"(2) Ewy person 7iho is charg:d wth a crirniml <ff= -

(a) shall be presum;;/, to be inm:ent until he is prored or has pleaded guil.ty; 

(b) shall be iefonml as soon as reasanally praaicable, in detail, am in a /anp;tagJ that he 
understands, if the nature if the ifj'erK£ chargxl; 

( c) shall be fi-= adequate U1?'E and f adl,itie; far the preparation if his defenre; 

( d) shall be pem,i.tmd to defend himelf before the =rt in person or, at his mm expense, by a legd 
representatiw if his arm choi,re; 

(e) shall be a/farde:1 f adl,itie; to exarrin! in person or by his legd representatiw the 'iiltrK;sses calkl 
by the praocution before the ccwt, and to d:Jtain the attendarre and o:my !Xft the examination if 
'iiltrK;sses to testify an his bhalf before the a:urt on the sarre ronditims as thae applyi,l'f, to 'iiltrK;sses 
calkl by the praecutwn; and 

(I) shall be pem,i.tmd to haw wth!Xlt payrrmt the assistarre if an interpreter if he cannot 
understand the langµar-r used at the trial, if the charg'!,, .. . ". 

See also subsection 10(7) of the Constitution which provides that: 

"(7) No person 7iho is tried far a crirniml ifj'erK£ shall be ampelled to fi,w eddence at the trial" 

An accused therefore is not a compellable witness in his own trial, which indirectly 
reinforces the right to silence which can be maintained right through to close of prosecution 
case. That right is also reflected in sections 19 8-199 of the G-iminal Procedure Code in the 
conduct of trials before the Magistrates Courts. Section 199 reinforces that right by 
recognising the possibility that a new matter not disclosed (where right of silence is 
maintained) may be raised by the accused and giving prosecution the right to adduce 
evidence in rebuttal. 

1 
Archbold Criminal Pleading Evidence and Practice 36th Edition by Butler and Garsia at para. 1120. 
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In Regina v. Nelson Keaviri, Julius Palmer, Patrick Mare Kilatu, Keto Hebala and 
Willie Zomoro', Muria q. dealt with a similar issue where the caution was defective as not 
containing a warning of the rights of the accuseds to remain silent . .-.. 

" ~ ane rmparrs the nde as I oudmed wth the wtming gj:1en by the pdice to the aa:used ane 
sees the d7liais di/Jere=. There is a dear orrission if the wtming that the aa:used has a riffat to 
renuin suent. This part if the wtming is irrportant in this cmntry for thrre rmsons. Firstly, i.t 
rmst be rerrwherad that our Ji$ Ruk uere mule efter 1978 and dearly the fandarrmta! rigns 
if a person sUSJXrfed if a crininal cffe= as prrxeom under the Constitution rmst be barre in 
mm. Sewndl,y the riffat to st£k /egtl assistanre is also prrxeom by the Constitution A =s to 
/egtl addce and assistanre in this cmntry is s0!11!thirg that da:s na = easily in '1iew if the 
lirrited mmpooer rrscunB that ue ha7£. A suspect or an aa:used person rmst be gjren the 
cpportunity to d:Jtain /egtl addce or assistanre. It is irrportant theefore to adrise a suspect if his 
riffat to renuin silent in order that he be [!j,ren the cpportunity to irnke use if his amstitutwnal riffat 
to st£k the assistanre if a la~ Thirdly, an aa:used person WXJ is in <fficial =tal:y is in an 
emirunrrmt with is na f arriliar to him There rrny na be arry threat or aaual udence exerted 
upon him WJi!e in that =taly. But the jJ<Xel1lial for such an oa:urrerxe in such an emironrrmt 
canna be sirrply ignored as far as the person in =tai:y is CrJflCJ!l1'¥!d. In such a situation he rmst 
still be [§,W'l the cpportunity to approciate his riffat to remtin silent despite being in such an 
urfaniliar emirumrmt. 

It wis the wtming gjren to these aa:used upon with the fate if their caution staterrmt mw turns. 
1be breach if the Rule as I see i.t in this case is na just a defect in the WJrding if the wiming but a 
fandarrmtal orrission in the wtming itsrdf with has an irrpaa an the fandarrmta! rigns if the 
aa:used to renuin suent. 1be interdeui,ng cfficer or authority rmst ensure that such a riffat shadd 
na be merlaked. It is l:xJ:h in the i:ntwst if the suspect if aa:used as wil as the interriruing 
authority. 

... This court haw:rer is rrquired by law to ensure that the rigns if an indi'1idual, induding thae 
aa:used if rormirting crirrFS are praected. This i.t uill do by ensuring cwplianre wth the ntles and 
aher /egtl prudsions in this regzrd. In this case the prudsions if the Ji$ Ruk to with I ha'1E 
dready referred had na bmi rorrpliRd wth. That nan cwplianre in this case dearly <!fends section 
10 if the Constitution and is therefore fandarrmtal and as such i.t renders the caution statmmts 
thoog, admissible taken in respect if =11 if these aa:used lialie to be ex duded in the exercise if the 
rourts discretion." 

I concur with his Lordship's views. 

In a Papua New Guinea case, Kiki Hapea v. The State3 a similar issue was raised before 
McDermott J in which his Lordship excluded a statement on the ground that the caution 
issued was defective as not containing the crucial warning to the accused inter lia that he had 
right to speak or to remain silent. At page 7, his Lordship said: 

"But in the rmtter before 1IB, I amdealingwth a farm:d interciewsituation- an inten.iewmorded 
in the presenre if anaher pdicerrnn as wdl. I amsider the defect in the adninistered caution in this 

2 CRC 20-95 27 th June 1997 per Muria CJ (unreported) at page 8-9 
3 [1985] PNGLR 6 
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situation to be so !usu: as to tJ/fect the prep;,- exercise if the aaused's fire i.hciJ:e to speyk or to 
rerrnin silent. I do net amsider the nanuw interpretation if the E ng,ish mms (the Cormvn Law 
in this juris~ row appropriate in uewif the Rirfts prmisu:ms in the Constitution and in uew 
if the ocher interpretations if ul..untari:rJ?ss to wmh I haw nfomx/. I reject the rorfession on this 
grrxmdas a mitterifl.iw" (emphasis added). 

The situation in Solomon Islands is similar. The common law right to silence has been 
incorporated into the Rights provisions of our Constitution as set out above to the extent 
that where such warning is defective, it entitles the court to exercise its discretion to exclude 
such statement. The Rights provisions in my respectful view elevates the common law right 
to silence to a right which cannot simply be overlooked by Police Officers in formal 
interview situations. They are obliged to disclose fairly and fully to the accused when 
interrogating him that his rights include the right to remain silent or to speak and tell his side 
of the story or to answer questions. Where an accused has not been given the opportunity 
to exercise his discretion whether to speak or to remain silent, then such statement is liable 
to be excluded unless it is clear the accused decides to waive such rights. 

Having considered the evidence before me, it is clear he was never informed of his rights 
and therefore never given opportunity to decide whether to remain silent or speak. That is a 
clear breach of his Rights protected under the Constitution and accordingly although it was 
given voluntarily, it was obtained unfairly, improperly and prejudicial to his rights and 
therefore should be excluded. 

Orders of the Court: 

Rule that the Statement obtained on 9th April 2000 be excluded as inadmissible. 
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