IN THE HIGH COURT OF SOLOMON ISLANDS

Civil .lurisdicﬁo_n

BETWEEN: © MICHAEL TOHINA ~ Plaintiff
AND: ATTORNEY-GENERAL - Defendant
o ' "~ Case No.:236/2003 o
BETWEEN: - BILLY GIZO SAENUMUA - Plaintiff
AND: ATTORNEY GENERAL ~ Defendant
e ‘ Case No, 275/2003 ' ‘
BETWEEN:  JOHNSELACHAN . - Plaintiff
~AND: . ATTORNEY-GENERAL =~ - Defendant
B Case No. 237/2003
BETWEEN: = CELETINE MILTON LANETELIA  Plainfiff
AND: ' ATTORNEY-GENERAL ~ Defendant

Case no. 055/2004

Practice ond Procedure ongmafmg summons —deciorafory orders- plaintiffs
claiming declaratfions of entiflement against the Government for recompense-
- loss and damage suffered in the "ethnic tensions” about the time of the “coup”
in ZOOO-Whether proceedings avaitable in the circumstances.

High Court Rules O. 27 1. 5; O58r.1 .
Adm:mstraﬁve law-Claims against the Governmeni-claims in tort, contract or
under statute-whether “legitimate expectation” avaitable fo plaintiffs in

circumstances where moneys disbursed by the Government over time to other
claimants in similar circumstances

These plainiiffs suffered loss of property about Honiara on Guadalcanal at the
time of the froubles leading up to and subsequent to the coup. They claim
declarations of right arising out of the Townsville Peace Agreement made on the
15 October 2000 when a cessation of hostilities was brokered. Part Three of the
Agreement (“the TPA") recited the wilingness of the Solomon Islands
Govermnment fo secure assistance from development partners to assist persons
who suffered loss or damage to property on Guadalcanal and went on to
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. categorize such persons. As a result of various attempts to “compensate”

- persons, the Government created o Ministry of National Unity, Reconciliation
and Peace which accepted monetary claims and was directed in ifs work by

the Cabinet, the Prime. Minister and others. These plaintiffs ore-cggrieved

~ persons whose ciaims remain unsatisfied. :

Held; {1) The TPA is not a treaty or convention as understood in ’fhe sense of

public international law. . Consequently in the absence of domestic 1eglslahon .

providing for benefit to these parficular individuals, these plaintiffs cannot use ‘

- the TPA as affording them a cause of action as it stands. :

(2) Even were the TPA to be accepted as a freaty, no cause of c:chon can
accrue to individuals by virtue of the terms of the agreement, or by Iow

(3} The TPA gives no confractual rights to these individual parties.

(4) In the absence of domestic legislation governing the payment of any
moneys made available to “compensate” persons who have suffered
loss or damage during the tensions, there is no statutory framework
within which the MNUR&P's actions can be viewed and consequently
judicial review is not available in the circumstances of these actions.

(5) Judicial review of administrative actions arises out of the right in the

- court to review the actions of officials and public servants of the

Government or other government agencies to ensure such actions are

* vires the powers of the official and in the circumstances of this case, no

powers under legislation have been shown. In fact, the Cabinet hes
retained the right to deal with such moneys by Executive fiat.

- [6) Notwithstanding the absence of a cause of action as commonly

understood, this court may entertain claims for declarations stating

© rights of parties where a party.-has a particular interest in the outcome,

for ©O27 r. 5 follows United Kingdom Rule OXXV r. 4 which’ gave rise to the

. underlylng law in the Solomon Islands.

(7) Such power to make declarations of right are dsscre’rlonory ond inthe .
“circumstances of this case, material matters for consideration are;

a} The political imperative which guided Cabinet in each matter of
payment cannot be the subject of judicial enquiry, but that is not to say
persons-who received payment cannot be brought to cccoun’r where
amounis claimed were overstated or fallacious.

b} Payments are by their nature, gratuitous cmd entirely in ‘rhe grczni of the

giver, the Government

c} This Court should not interfere in nor does it have the power, to review
- acts of the Executive in absence of any legislative or regulatory framework.

{Where Treasury or donor agency moneys are the source of such

payments it is unreasonable fo expect no financial control or limit to the
extent or benefi’r ) :

d) The power 1o gront or not in the c:rcums’ronces remains wn‘h the
: Execuhve
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e) The governmen’r is consequenﬂy answerable for ’rhe monner and The'
extent of such gron’r of gratuities to Parlloment

' f) The exclusive nature of the power in the Executive in these cases does
not admit any right in these claimanis fo any such payment beyond
consideration afforded them in the qbsolu‘re discretion of the Executive.

Coses cited. :
The following cases were cited in The judgment.

(Maclaine - Wafson & Co. v- Deporfmenf of Trade ond'!ndusfry (1989) 3 All. E.R.
C 523

Minister for Immigration ond thmc Afforrs v-Teoh {1 995} ALR 353

Laugwaro v-Auga unreported decision of Muria, CJ no. ce. 102/2003

Russian Commercial and Ind usfna! Bank v- British Bank for Foreign Trade, L:mrfed
(1221) 2 AC 438

Guaranty Trust Company of New York v- Hannay & Co(1915) 2 KB 536
Ku-ring-gai M.C.-v- Suburban Centres (1971} 2 NSWLR 335.

Tevita -v- Mrntster of !mm;graﬁon (1994) 2 NZLR 257

Ongmcmng Summons seekmg decldmhons of nghi

'N Moshinski QC, the Soircafor~Genero! with J. Gordon for the
- applicant/defendants.

P. Watts for the respondent/pl omhffs

Af Honaoro

Hearing 27 Februory, 30 Morch 2004
‘ Judgment 19 August 2004

Brown J In all these moﬂers ’rhe Attorney (Represen’nng ’rhe Accoun’runt—.‘.
General and the Permanent Secretary of the Ministry of National Unity
Reconciliation and Peace) seeks to strike out the various originating summons on

the grounds that they disclose no reasonable cause of action or that the claim is
frivolous and vexatious. :

The first three above mentioned applicants seek declarations that the Ministry of
- National Unity, Reconciliation and Peace [MNURP) acted unlawfully in that it
confravened Part 3 (2} of the Townsville Peace Agreement (TPA} made on the
15 October 2000, in that the applicants had not been paid monies representing
“the approved value of damage as inifially determined and approved by
Cabinet”. The Applicon’rs further sought declarations that the MNURP's act in
~ distorting approved payments was ulfra vires the - MNURP power for such
distortion was in conflict with Cabinet's initial approval for payment. The third
order that the applicant sought was that they be paid the amounts claimed.
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The fourth cppilcenr claimed by wcy of statement of claim, $2,683, 5721 .00. This .

amount related fo the plaintiff's claimed entitement under Poymen'r Voucher -

No. MNURP/198/2002 dated 16 May 2002 and is in the nature of a claim for
debt. | shall deal with this claim later, but the principles which lead me to deol
with The declcrra’non clcums olso apply in ’rhrs case. :

_ The various cicums relate o loss cr_nd domcrge suffered during the ethnic tension:
-in years 2000, 2001 and 2002, The second applicant for instance, one Billy Gizo
Saenumua claims as owner of BJ Motel in Honiara which was burnt down by a
group of Militants after the worst of the tension late in 2002. The opphconr hcs

placed a value of $5, 160 500.00 on the buﬂdlng '

The first applicant Mu:hc:re! Tohlncr wes a former who owned propenries including
three residential buildings about Kakabona which were also burnt during the
crisis on Guadalcanal. This applicant claimed; of the sum of $855,853, a
balance owing of $810,679 which had apparently been certified by MNURP.

The third applicant was a local busihess man who also own residential properties
about Kakabona lost during the conflict. Cabinet apparently approved an -

~amount of $1,131,514.00 and the applicant received an amount of $52,440.00. -

The crpphccn’r comes to court seeklng payment of the remaining balance.

| The Aﬁomey s summcury of argumeni is succinci

Eoch of the ebovemenhoned proceedlngs concerns a claim by an Apphconr :

for compensation for losses susfemed prior to the Townswlle Peace Agreement -
(’rhe TPA) made 15 Oc’rober 2000

The egreemenf was mode between the Maldita Eogle" Force, the isatabu
Freedom Movement, the Malaita Provincial Government, the Guodcﬂconczl
Provincial Governmem‘ and The Solomon Island Government [SIG)

The ogreemen’r has noi been lmplemenred by _domesflc Iegrslc:ﬁen and
- therefore does not creczre-righ’rs or obligations in the law of the Solomon t_slonds._

Further, a breach of an infemational obligation (if there be such should this court
find the TPA to be a "“treaty"}) is not justiciable at the suit of an individual.

_ _(Mcrc!ame Watson & Co. v- Deparrmenr of Trade and lndustry (1989) 3 All. ER.
523, 526)

- Further, clcuse (2') of Part Three of the TPA does not cast an obligation upon the
SIG fo pay compensation but only requires it to make efforts ' to secure
ossw’rence from its developmen’r pon‘ners to ossrs’r those who suffered loss.
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Further, an assurance: of compenso’rron by ¢ pub!rc offrcrol does not provide a
right of compensohon in the obsence of a pre- exrs’nng con’rroc’r

- The- s’roremen’r of clo:m of- ’rhe 4*“ pldrnhff |s in effec‘r a money coun‘r for ‘rhe
plaintiff claims $2,683,571.00 pursuant to payment voucher no. MNURP/198/2002
dated 16 May 2002 made payable to. the plaintiff for loss and damage fo
property. The voucher has not been met by the Government. It is not based on
a negotiable instrument, for instance when perhaps different considerations

would apply. | propose fo dedl with ’rhese clorms together since rhey have been
orgued thai way. : :

Proceedmgs pursucmi i'o HC Rules

_Eoch claim is |n|’r|ofed by Ongmd’nng Summons under Order 58 of the ngh Court

(CIVI| Procedure) Rules, 1964. This procedure is followed for the applicants’ seek
interpretation, they claim, of a “deed, will, or other written instrument” under
Order 58, r. 1, (foritis nor a written law within the meaning of r. 2).

The respondent/piaintiffs answer fo ihe csppiiconis clcum o have- ihe

. proceedmgs dismissed.

Mr. Presley Wo’r’rs oppeored for ‘rhese various' p|QInTEffS ond dnswered the
argument by the Attorney-General. He acknowledge that the provisions of an
international treaty to which Solomon islands is a party may not form part of
Solomon Islands law unless provisions have been validly incorporated into
municipal law by statute. (He was unable to point to any specific authority:
which clothed the TPA with the indicia of a Treaty or Convention). He says thisis -
in conformity-with our Constitution, 5.75, where ratification of treaties falls within
the executives' power; making an afferation to domestic law falls within the
function of Parliament, There is no evidence that the TPA has been “ratified" in
the sense understood by public international law. The TPA has not been

incorporated info our municipal law and conno‘r operote as a direct source of
individual rights ond obligations.

_ Nevertheless Mr. Watts says that an individual may have a legitimate

expectation arising out of the terms of a freaty ratified by Solomon Islands. He -

- relied on the case of Minister for Immigration and Ethnic Affairs v- Teoh (1995)
128 ALR 353, an immigration case which | must say didn't help in this instance,

the facts bearing no relevance nor did the legislation fouch on the issues before

- me. Inaddition he referred the Court to the New Zealand decision of Tevita —v-
‘Minister of Immigration {1994} 2 NZLR 257 again a case dealing with the rights of
the child under Conventions and domestic New Zealand law. '

Findings on the qUesiion of Treaty or Convention.
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I’f s convemen’r to decl with- that queshon at this pom‘r t find Thct the TPA is no’r
suchto be categerized-as a “Treaty”, for that it is not @ “formolly concluded and
ratified agreement between Nations”. Certainly there'is nothing on the face of
the TPA fo cloth it with the character of a treaty for the purposes of public
infernational law or supra-national law, independent of the law-making
- province of a Nafion Stafe. Consequentlty it follows that the
- respondent/plaintiffs “argument relying on the rationale in  Minister for
Immigration and Ethnic Affairs v- Tech (1995) ALR 353, cannot assist them. In that
case -the High- Court of Australia was dedling with the effect of Australia’s -

accession to the United Nations Convention on the Rights -of the Child (the -
- Convention), although the Convention had not been implemented in. Australia
by Statute (domestic legislation). The High Court held, however that the fact of
ratification of the Convention and ifs subsequent coming info force a short time’
later, was. "an adequate foundation for a legitimate expectatfion in the
~ absence of statutory or executive indications fo the contrary, that administrative
- decision-makers, including the Ministers' delegate, would act in conformity with
the Convention and treat the best interests of the child as a primary
~consideration”.  The TPA is neither a Treaty nor Convention in the sense
~understood in Teoh's case so as to afford the reference fto “Jegitimate
‘expectation” some relevance in these various proceedlngs The case has not

been shown To be ou’rhon’ty to support fhe respondent/plqlnhffs argumen’r

In any case, the TPA is not jushc:lcble {were IT to be occep’red as a. ’rreaty) at the

~suit of individuals. | adopt and follow the ratio decidendi in Maclaine ch‘son &

~ Co. v- Department of Trade and Industry {1989)3 All. E.R. 523,

“Except fo the extent that a freaty becomes incorporated mfo the laws of the

- United Kingdom by statute, the courfs of the UK have no power fo enforce
treaty rights and obligations at the behest of a sovereign governmenf or at the

behest of a private indmdual" (Lord Templemqn o‘r 526)

To any exfem‘ ’rhen that the former: Chlef justice found such q legitimate
. expectation in terms of the TPA, in the absence of domestic legislation or clear

" contractual rights in particutar individuals, | must respec’rfu!ly d|sogree (Muno clJ
in Laugwaro v-Augc unreported cc. 102/2003) '

. Facts
The Townsville Peace Agreemeni S

Mrchoel Tohina flied a second affidavit dc:‘red the 25'h of February 2004 in which
he annexed particular pages from what, he describes, as the Townsville Peace

L Agreement, It is this document to which | refer and address when | deal with

parts but whether :’r is @ VCllld poart of the TPA I conno’r ’rell ~ Whilst it appears
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pqrhc:ulor pages of  the document have been . photocopled the whole -
document is not in evidence. The first copy page precmble is re- produced

- “Whereas since late ‘April 1998, armed groups. of- Guadafcanci youths, angry :
“about perceived government inaction in addressing their peoples grievances

{which date back to 1988 through peaceful demonstration}) engaged in.

activities which resuifed in the forceful eviction from Guadalcanal of setflers

from other ‘islands, especially Malaita sefﬂers and the displacement of

approximately 20,000 Malaitans;

And whereas in acknowledging the ifl- effects the obove-referred activities had

on the society, well- befng of the persons cffecfed and fhe economy of the
counfry etc"

The second page of the annexure | have, has, at its foot

. “Part Three. '
Loss of Lives and Properfy

a) Within ninety days from the date of execution of this <:Jgreemen1L both the
IMF and MEF shall locate, identify and allow remains of any persons
- 'known fo have been killed during the course of fhe crisis to be refrieved
by their relatives. .
b} Custom means of reconciiation and compensation may be cgreed fo
between concerned persons and communities in connecﬁon w:fh kil nng
of persons during the course of the crisis. -
~ (2] Claims for lost and damaged property. : o
The SIG shall make all efforts to secure assistance from its devefopment
~partners to assist persons who suffered loss or damage to property. on
Guadaicanal including those who lost-
a) employment as the direct result of the crisis on Guadolccnal
b} businesses or investments; and
c) personal property.

The next pages l have are c’rfes’ro’non sighatories by the Malaita Ecgle Force
lsatabu Freedom Movement, Malaita Provincial Government and the Solomon

Islands Government. Then pages of s:gno’rones of those delegates and
witnesses of interested parties.

It-is this part of the TPA which is material for the purposes'of these cases and is
the document which | have been obliged to term the “IPA™.

Claims of ih_e‘ applicants.
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Michael Tohina by undated affidavit filed, claimed as owner of three residentiai
.buildings and other properties located.on Lot 1 LR 920 af Honiara. He annexed
a certified photocopy of the Title deed 1o the land. It showed Albino Damusi;
Francis Perogolo, Michael Liliau and Jerry Tada as joint owners. His name is not
mentioned on the fitle. His claim is for $850,853.00 which he says Cabinet scaled
- down by $45,174.00, approving $810,679.00, He annexed a copy letter under
hand of Timothy Bobingi for SRO/MNUPR on Department - of National
Reconciliation and Peace undated letterhead addressed: “To ‘Whom |t May

Concem’” cerfifying that Three nomed are genume clcums from North- West
- Guodqlconoi

“Their n_drne's"ore in the list for Phase |

Names | Outstanding
1. Bruno Nama - . $ 98,000.00
- 2. Michael Tohina o $168,000.00

3 Michcel Liliau R $]75 073 00

He also annexed pho’focoples of various pcges of a list headed “9.3 North West
Guadalcanal" with a footer “Monday September 09 2002" showing claimants
- names, outstanding and payment. The payments represented 10% of the

outstanding. On none of 'rhe poge annexed does M:chael Tohina's nome'
-oppeor ,

Billy Gizo Soenemuo clcnms as owner of ’rhe BJ Mofel whlch was situated: at
- Tanuli East, Kola'a Ridge Honiara. He claims the sum of $5,160,500.00 based on
a valuation dated 11t .September 1998 given by Mr Efic Gorapc&ro of ihe
‘valuation office, Department of Lands and Housing to him.- .
- The Motel building and family residence was burnt down at or around the end
- of 2001 by a group of heavily ‘armed Ex-Militants {sic). The property was
originally built with the assistance of a loan from DBSI. By letter dated 13 August
2003 addressed to "To Whom It May Concemn™ the Bank: confirmed assistance
by loan of September 1994 to assist building a Motel complex. The Bank's foan
was secured by charge over the property and shows an initial loan of
-$268,000.00 varied by fresh charge dated the 1st Sep‘rember 1996 when the Ioan ‘
was increased to $440,000. 00. :
On the 23 April 2003 the Prime Mmlster wro’re ’ro ’rhe Honourable Mmls’rer of
~ Ministry of National Unity and Reconciliation and Peace enclosing Voucher No.
1648 for the amount of $350,000.00 which the Prime Minister recommended for
payment. (Whlte approved, n‘ seems no payment has been made)
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' _How did Mr Gorepovc value this property in 19982 He says he czdop’red WO
- ‘methods - direct comparison and investment methods of approach. He says -

the sales of residential property within the vicinity of the subject propeny in and
- around Honiara provided reasonable comparisons. [f there had been exhibited
”.comparaﬁve sales” such exhibit is not with the documen’r file.

1 must say | find it difficult fo accept that comporahve sales about Homara at
o The time of the troubles would justify a value of Sm plus on this Mo’rei '

: The vcluchon then refers fo The residual me’rhod He says “fhe res:dual method
involves ascerfaining the maximum devefopmenf which can be achieved on
- the land, what development would give the opfimum value and what that

value will be; the investment approach considers the rental income return of the

mofel accommodation are capitalized at normal rates of return reflecting the
risk involved in this part of investment.”

1 have difficulty in Unders’randing this statement. It might be thought that land for -
instance would be accounted for as a separate item and shown at ifs cost

value with. the valuers’ justification for any cument market value which he
attributes to the fixed asset and a component for the income return oh the -

asset. Buildings, machinery and equipment mdy be recorded at costs. and
perhaps some method of depreciation applied. None of this seems to have
been considered; although a reference to “residual value” (the predicted sales
value of a long lived asset at the end of its useful life) does fend to cloud the
~idea of valuing the motel as such for use of "“residual value" must relate to
buildings and equipments which go to make up the motel, and may not have
much -relevcmce'in this case where the motel was a going concem. '

By Iooklng at his conmderohon of “rental return income (for That is the business of
the motel). capitalized at normal rafe of return reflecting a risk involved in this
type of investment" at that time, then we may adopt what are described as
discounted cash flow medels (which look fo a projects cash inflows and outflows
and incorporate the time value of money). DCF Models are the best measure
of financial effects of an investment and refiect the old saying “a bird in the
hand is worth two. in the bush". In other words, what is this motel worth to a
purchaser shortly before the time of the fire in 2001 when expected cash flow
from the asset will extend over many years but the use of this money (to buy the
business} will have a cost. A purchaser then will need to seek a better rate of

return on his money (the cost} then he can expect from a bank {a risk free rate).
‘As has been shown, the motel in Honiara was not without risk. It was destroyed.

If one locks fo Mr Gorepava's letter and his comments written on the 14t
February 2002 (after the date of his original valuation where he said the capital
value of a motel is ascertain by capitalizing the annual rental value), he still does
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| er\L refer to any mcome or ou’rgomg whe’rher ’roxob!e or o’rherw:se, when he

© reiterates a gross annual return estimated at $100,000.00 pius.  So it is some’rh[ng

~ told him but not verified at that fime. - If we: say 50% of that gross income was
used fo' make that rental income (after staff salary-and principles salary, repairs,
maintenance, electricity and other utility fees, faxes and other charges — but not
any borrowmg costs) we are left with a net income per annum, of $50,000. The
‘moftel wds in existence for six years before it burnt down. Applying an interest
rate or expected return on money of 10%, using the factor applicable from net
present value tables the net present value of such annual cash flows is 4.3553 x
{50,000} or approximately $220,000.00. If a twenty year period is used (ignering
the fact of the tension, the jump in the cost of capital over this period etc.) the
net present value of the annual cash flows is 8.5134 x (50,000} or $430,000.00.
Perhaps twenty years is. a. reasonable period. for despite repairs and

‘maintenance, the motel may Then be seem ’ro be old and may not attract
much remduo! value S

: __Accephng {o!’rhough the. vcluer does not mentioned the capital COS'fS) that the
‘loan of $440,000.00 represents the building. cost to Mr Saenamua, and ignoring .-
- any depreciation, perhaps another way of valuing this motel is fo adopt the
- valuers theory and in practice accept a twenty year net present value of these
discounted cash flows and add the cost value of the buildings. i.e $430,000 +
$440,000 = $870,000. This is nothing near the $5m pius claimed but does |IIus1‘ro’re
a justifiable valuation model on very little information. -

Mr John Sela Chon 5 clcum related to. The loss of his fwo reStden’nc:I buildings at
Kakabona caused by Malaita Eagle Force - Joint Operation on the 9th August
-2000. . The value he places on the property loss was $1,235,514.00, He was only

 paid $52, 440.00 and he claims the bclonce

i do noT propose to look at ’rhe.underline basis of these claims for they really rely
on assertions that an authority (whether Cabinet or the Ministry of Natfional Unity
‘Reconciliation and Peace) had directed payment of parficular sums and
avthorized, it is dlleged, payment by the Department of Finance. In other words -
_‘rhey sue not on the basis of their loss {which has not been supported redlly; by
any. independent, ‘properly argued justification, nor need it be in these
‘proceedings) but rather on the fact that a claim has been made, in some cases

~-approved, but remains unpaid. In other words a debt due, rather thcm a claim
. for domoges . o

i’r is this expec’rchon of poymen'r which Mr. Watts seeks to cloak with that phrqse
“legiimate expectation” as known fo law.

- The c:c:’rucl form of cioim_do_cumen’r'in evidence m‘e're{y provides for the name of
‘the applicant: and the amount claimed, without any- terms, disclaimer,
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explonotory memorcmdo or other writing to cons:der on the issues before this
court.  Most claims seem to be by way of letter, and in the Motel owners case,
~sent to the Prime Minister. How these copy documents have been obtained
- from these Ministries and annexed to these various affidavits is bemusing.

The_argumént of the Attorney in 'relaiioh to the nature of ihé claims.

| accept Mr. Moshinsky's argument that the terms of the TPA do not create -
- obligations in the nature of a contract. .In reading Part 2 of the TPA it is clear the
- nature of the assistance enwscged for those who suffered loss is not spelt out. In
the aftermath of the froubles, the Government attempted to recompense those
who had suffered loss by paying out sums of money. That course is not
designated in the Agreement, The Agreement says “The SIG shall make: efforts
; fo assist persons etc”. The obvious most material assistance afforded the
developme’n’f partners and others, was the advent of RAMSI in July, 2003 when
the continuing lawlessness and gun toting culture was addressed in a realistic -
fashion.” The acts of the SIG 1o pay money to those who claimed was open to it
but the wording of the TPA, Part 2 does not necessarily lead to that _
m’rerpretohon as | have shown. To circumvent further violence by the assistance
of RAMSI is clearly within the terms of “assistance” envisaged by the TPA | for
without cessation of violence, these plaintiffs very lives were at risk and their
claims would have died with them, as had happened to so many innocent:
people.
It was the fact of the killings and destruction of property and possessions on
Guadalcanal which gave rise to the Solomon Island Government seeking and
receiving monies from Development Pariners and Donors in its endeavour to
- stop the warlike conflict. The “assistance” received from ifs “development
pariners” was  assistance given the S$IG.  There is no suggestion of
‘compensation” (used in the sense understood in tortuous or contractual claims).
in the phraseology of the words used; rather the nature of the assistance was left
. to the discretion of the development partners. Some assistance was in the form
of money which once received, was dispersed in accordance with a decision of
the Executive of the Government of the Hon. Manasseh Sogavare. In -
furtherance of such decision, was the creation of a Ministry of National Unity,
Reconciliation and Peace whose functions, it seems, included the work of o
committee through which ali these types of claims were channeled. If appears
from the various communications included in these pqr’nculor claims, that the
Executive and Prime Minister, remdined vitally interested in the administration of
the process for vcmous copy leh‘ers showing this mTeresT are in ewdence '

Parliamentary Sanction

Was  this process ‘sanctioned by Parfiamentz It | appears not although
Parliamentary Sittings were then few and far between.” No legislation had been
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pqssed governing the poymen’f of compenschon monies mcde available by the
Govemment.- Although there has been criticism. of this process {for:ignoring

existing forms, institutions and underlying causes of action recognized by law)
-such criticism to my mind, ignores the root cause of the damage, concomitant
as it were, with war-ike acts. It could have been regressive and possibly have
incited further violence, o have spoken of enquires under the Commission of
Inquiry or the Death and Fire Inquiry's Act after the time of the TPA when the
Government had seen as an imperative, the need to pay money as soon as
possible, to people who had suffered in the civil disturbances which had swept
the country especially Guadalcanal and whose likely future conduct may have
been predicated by an expectation of compensation in the absence of which
further viclence was possible. Certainly the episodes of the “special constables”
ilustrated the risks involved in not acknowledging the propensity to violence in
those difficult days before The advent of RAMSI. By acting to compensate, the
Government obviously succumbed to public pressure to disperse monies which
had been paid to the Govemment by outsiders for the purpose underlying the
TPA, the cessation of hostilities. How beast the Execuhve of the SIG was ’ro cary
~out-that purpose was quite rightly Ief’r to the Executive.

'-'ln the horsh Ctrcums’rances ‘of ’rhose times before ‘rhe restoration of the
~ semblance of law and order with the RAMS! intervention at the request of the
- 3IG in-July 2003, the manner of the assistance by payment of moneys in the
fashion which developed may have been expedient, although whether wise or

- prudent should not be judged in these more benign hmes for it is eqasy 10 crihmze_
- with hlnd5|gh’r c:f’rersuch ex’rrc:ordlnory evem‘s

: _'i’f is not for- ThIS cour’r to undermlne 'rhe outcome of 1he Cobmet or the
. Committee's weli—m’renhoned acts of payments of money for those acts were
~ the manifestation of a political will, distinct from juridical function, brought about

by the need to bring an end ’ro the kllhngs and ethnic conflict rqnglng about
Guoddlconoi : :

The manner of se’rﬂlng conflict hls’ronccnlly tnvo!ves reparation, although as shown
- by the aftermath of the Treaty of Versailles, such reparations do not necessarly
address the need for reconciliation. in the Solomon Islands, bngandoge of the
various parties continued although the SIG continued to attempt to suppress it, -
by various means, including payments of “repcarcmon” and "compensation” until

._’rhe call for outside help was answered in 2003. it would seem the

“compensation”- course caried with it the seeds of increasing - unrest, and
increasing .demands for that “compensation” did not flow from those directly
responsible for the killings, loss and damage but rather a Government in place
after the cessation of hostilities, . The manner in which seitlement of these claims
- was aftempted did not reflect traditional Melanesian mores in reconciliation
and dispute settlement, for the individuals and groups responsible have not
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collectively or individually settled or acknowledged ah obligation, rather foreign
‘resource and recourse to a complaisant Government followed.

For as time went by, a perception arose that payments by the Government
were prone to cronyism, often excessive, and consequenily unfair in the overall
scheme. | need not enquire about that perception. These claims may be dealt
with on the material before me. It was the effective cessation of poymen’r
especially to ’rhese c!olmom‘s Wthh has prempa’ro’red these actions.

: 11 mus’f be remembered ‘rho’r 'rhese clmmcn’rs seek: ’:o be recompensed by the
 Government, not by the perpetrators of the acts which caused the loss and
- damage.  Clearly the ex-militants described as having burnt down the Motel
‘well affer the time of the TPA may well be the cause of police enquiries, and on -
a strict application of the Felony/Tort rule, civil proceedings should be stayed -

until any criminal proceedings against the mlscrecm’rs has been finglized. But
- that is expechng too much. .

* $o0 have these claimants a legitimate expectation for that their claims, arbifrarily,

- have failed, when others have just as arbitrarily, succeeded earlier. Is it for that
funds have dried up, or thaf the Executive has determined compensation in this
- ‘manner should cease? Whatever the reason in the circumstances argued,
“have these applicants’ legitimate expec’rohons in terms of that phrase applied .
by this court in country?

Mr Watts relied upon Laugwaro —v- Auga (unrepor'fed HC Civil Case 102/03)
where Chief Justice Muria at 3 said; '
“in so far as the first question is concemed the poinf raised by Mr Ipo. thot the
TPA created the basis on which the Government could lawfully indemnify the
plaintiff who lost properties is a strong one. Clause 2 part 3 of the TPA gives you
- assurance that the Government as a Party to the TPA will do something to assist
those who- suffered loss or damage their property on Guadalcanal. Clearly as a
result of that assurance funds were made available and were paid to persons
who lost properties on Guadalcanal. Upon entering into that Agreement, the
Government undertakes the -obligation to assist in securing paymenis to those
- who lost properties. That is an obligatfion creafed by'fhe Agreemeht and

against which fhe indemnity hes in fh:s case.. The answer tfo the f:rsf quesﬁon s
Yes"

Talk by the Chief Justice of “legilimate expectation” was coupled with “the
basis upon which the Government could lawfully indemnify the plaintiff” in other
words the Chief Justice was looking not at aright in a plaintiff to claim but rather
the basis upon which the Government was dispersing large sums of money in
extraordinary circumstances without Budgetary Appropriation, or legislative
backing, Court Order or any due process which one would expect. (The basis
~relied upon was Part Three of the TPA, the money is that made available by
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- -Foreign Donors and the absolute dlscre’rton in the Governmen’r (for what better . |

right has a Governmen’r to the money |n ’rhese Ctrcumstonces) to deol WI‘rh such
money) :

1 do not understand the Chlef Jus’nce to mean, when he uses the word
- "indemnity” that the government stands as an insurer for there is nothing in the
-~ phraseoclogy of Part 3 of the TPA to suggest that. Rather giving a meaning to

“indemnity” by the Concise Oxford Dictionary “compensation for loss incurred”
- or “sum paid for this especially sum exacted by viclorious belligerent as one
condition of peace”, (repatriation moneys) | am minded to suggest these wider
meanings in the Chief Justices' phraseclogy. 1 do not accept Mr. Watts's
- submiission that the use of the indemnity in this case quoted has the meaning he
: seeks to attribute toif, a blonke’r cover fo compensate all claims.

Mr Wof‘rs olso relies on Order 58 of ‘rhe High Cour’r Rules as creohng a cause of
‘action in these applicants. He ‘asks the rhetorical question “does the TPA confer
any right to the plaintiffs in this case as howng an interest in the TPA" he answers

o the ques’non and says |’r does.

The Ionguoge of Por’r Three of ’rhe TPA is not that of a controc’r No rights can
~arise in confract in the application of the Part by virtue of the agreement.
“Essential matters which give rise fo contractual obligations are. absent. | do not
consider the second document which | referred to, earlier, can in any way cdst

N obiigations on the Executive by way of contract. Again' it lacks definition and

- those other essential matters which craft even implied contracts. Read together
. ’rhey fon for nel’rher is con’rroc’ruol and the comblnohon entirely lacks defmmon

i may be ’rho’r 'rhese claims swollowed whole. moneys ovcnloble in the
Department of the Treasury, whether grants of Donors or Taxes, without really
distinguished between them, The Government can equally claim that person
left un-rewarded under this practice have no automatic charge on public funds
in ’rhe absence of ony controctuol right,. sto’ru’rory entitlement or tortuous CICJlm

- AS I have found no suoh contractual en’rn‘iemen‘r or Ieglslo’rlve right ’rhe
- remdining arguments of these: applicants are two-fold.. They claim under the

- High Court Rules and also from developmen’rs in odmmlstro’nve low known as
“'Iegmmote expec’rohons" '

- lseek to address fhe nature of ’rhese clolms whsch reio’re ’ro declaratory orders

'under the Rules. -

. Ord_er 2715 prowdes:
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g “No-'dch‘on or proceeding shall be open to objech’on on the ground that a
merely declaratory: judgment or order is sought'thereby, and the: court may -

make binding declarations of right whether cmy consequential relief is or could .
be cfcrrmed or not.”

ln this cases consequen’riol relief is claimed for that the applicanis seek orders’
compelling the Government to compensate them and claim particular sums of
money. The provisions of 058, r.1 affect procedure and need be read with
substantive 027, r.5. . There is then, a consequential right to declaratory relief
created by 027 r5 lrrespechve of common law forms and reliance on

~established causes of action. | clccept such right flows from case law cudopted
S on independence and deve[oped since.

What is the nature and extent of such nghi‘ to a declumizone

Firstly | wish fo deal with these actions of the Ministry of National Unity,.
- Reconciliation and Peace. These applicants have not succeeded in showing
that the Ministry failed fo observe any particular requirement of any Act or
Regulation * specifically relating to the dispersal of moneys in . these
 circumstances. There is no evidence of budgetary appropriation, for instance
for. these particular claimants, The . applicanis cannot gain through - that
‘expecied avenue or plead the legitimacy of their expectation on that basis.

So-where moneys freely given by such donor agencies are dispersed in the

manner | have described, the conclusions 1o be drawn is that “deferminations to
- pay" of the ministerial committee cannot be categorized as determinations

which fall within established administration of statutory powers and obligations
~under domestic legislation, for these gratuitous payments flow from pure
Executive fiat. The Prime Minister and Cabinet can be seen to have overall
control of dispositions when | read the various copy letiers under hand of those
authorities. They may give or withhold payment. In the circumstances of the

time, it is also clear that the Government coffers often were insufficient for the
demonds placed upon it.

I am unable to f_lnd recourse 10 judicial review through “legitimate expectations”
a valid or supportable process in this case. Judicial review depends on vires or
otherwise, of administrative’ action within a legal framework. These dispositions
were extra jural in an attempt to settle civil disturbances and war-like acts, To -
clothe them in juridical garb when they spring from the terms of the TPA is rather
at odds with the underlying purpose of fhe TPA to stop hostilities. To understand
the purpose of the TPA is important. For that is the reason behind the inclusion of _
Part 3. it is clearly one of many considerations which brought these parties to

accord and fo.a negotiated seitlement. The maximum “contemporanea .
exposifio est optima et fortissima in lege" should be borne in mind. {The best
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way of getting at the meonlng of an ms’rrumen‘f is fo oscer’rom when ond under
whoi Ctrcums’rolnces it'was mode) ' :

The whole tenor of jUdICICﬂ rewew is predlco’red by ’rhe concep’r of vires.

“The House of Lords has laid down the pnnc;p!e that “whatever may fom'y be
~regarded as incidental to, or consequent upon, .those things which the
~Legislature has authorized, ought not {unless expressly prohibited) fo be held, by -

judiicial construction, to be ultra vires. This principle has been applicable to the’
sfofutory powers of all public bodies, and a high proportion of the reported
- cases involving the vires of adminisirafive action have been concerned with the
question whether a fransaction is fo be regarded as reasonably mcxdentof to.the
N exerc:se of stofufory powers express!y conferred "

- de SMITH'S JUD!CIAL REVIEW OF ADMIN!STRATIVE ACT!ON 40 eda’r JM EVANS
ednL at 95 :

~de SMITH clearly rests. the discretion in an administrative or executive body on
-the. premise of statutory standards. None of this is relevant in my view in the
circumstances of this case. The war-like hosfilities which gave rise to the crying
need for cessation of killings, lootings burnings and dispossessions, were criminal
acts amounting to anarchy. - -Consequenily reliance on.domestic iaw principles,
~ particularly adminisirative review, would lead us away from the underlying
- reason for the TPA, ’rhe need for cessation of hostilities. There is no domestic .
legislation crafting @ methodology for recompense for ’rhose who sufiered loss .
during the continuing crisis, which extended over some years until the advent of
RAMSL. This ad hoc compensatory method does not reflect customary mores.

The Legislature (Parlioment} has not authorized by legislation, compenso’non for
oll Those who cloum after the “froubles”.

There is consequen’rly no Ieglslohve fromework WhICh can attract jUdICIGI review.

-There remain, however the acts of the Execu’nve in dlrec’nng poyment of :

o moneys in the fashion described. Moy’rhls cour’rm’rerfere in that process?

Mr Watts correctly in my view has come ’ro ’rh|s court seekmg declarations for _
that recourse encompasses both the legal and equable jurisdiction of the court.
To better understand this fusion of legal and equable jurisdiction it is necessary
- to remember our Rules sprang from the practice rules of the High Court of
- Justice in England.  There the court's work had been carried out by Divisions so
that the Court of Chancety's practice and procedure  (principally involving
questions of equoble relief includmg ihe use of declqrafory powers) came to be
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govemed by the Statute Law Rev15|on and Civil Procedure Act, 1883 and |

. consequem‘ rules by ’rhe rules commt’rtee whlch made O. XXV, r.5), {our Order
', 21 r5) | . .

- The eer_her arguments in England over utilization of the Rule included the
persisting view of separation of court functions. (Parties should choose their
forum carefully, for fear of having the particular court decline to exercise
jurisdiction, for that the proceedings were befter brought in ancther Division). To
come 1o grips with the over-arching rule, in practice, often caused problems m
|‘rself when proceedlngs were’ mshtufed in D:v15|ons seen as moppropnu’re

The House of Lords had need to consider 1he rule in practice in Russian
'Commemfol and Indusma! Bank v- Brifish Bank for Foreign Trade, Limited (1921) 2
AC 438; where proceedings had been instituted by a borowing bank claiming
a declaration that the bank was entitled fo possession of ifs security bonds upon
payment of the loan in roubles {rather than sterling); such proceedings instituted
in the Kings Bench Division {common law) where by a narrow mgjority, the Law
Lords accepted the wide effect of the Rule allowed a discretion in the Kings
Bench Division, notwithstanding that the relief sought was more appropriately
~one for the Chancery Division, incidental as it was, to an equitable action for

‘redempfion. The court importantly, looked at the courls discretion to make
declarations underO XXV, r5 {our 027 rs).

Lord Dunedin deah‘ wﬁh seporahon of busmess of the Divisions which hod
clouded the issue; the right in any Division to make a declarafion and
importantly from this court’s perspective (for there are no separate Divisions in

this High Court of the Solomon Islands), suggested prlnCIp!es for the court when
faced with such decic:ratory applications.

“Now the Chancery Division as | understand it is not in the strictest senSe of the
word, a separate court from the King's Bench Division. They are each of them
parts .of the High Court of Justice. | do not therefore think that it can be
successfully urged thaf this is the case of court granfing a declaration in a
mafter where it was powerless to grant consequential relief. But when it is said
that the granting of a mere declaratfion is a matter of discretion and that that
discretion ought to be shown in granfing such declaration “sparingly,” “with
great care and jeclously,” and “with exfreme caution”. My Lords | confess that
to my mind such expressions give little guidance. It may be that | am swayed by
' my experience of another system of law but a rule which can be expressed in -
the form of a principle may well be proper to any legal system. Your Lordships
are aware that the action of the declarator has existed for hundreds of years in
- Scoftland. It was praised with envy by Lord Brougham, in your Lordships house, in
the case of Earl of Mansfield v- Stewart long before the genesis of Order XXV, r.5 -
The rules that have been elucidated by a long course of decisions in the Scotfish
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courts may be s;ummor_J'Zed thus; the question must be a real and not Q
- theoretical question; the person raising it must have a real interest to raise-it; he
-musf be able to secure a proper contradictor, that is to say, someone presently

—existing who has a tfrue mteresr to oppose the declarations sought.” {Lord |
E Dunedm at 447) '

Lord Sumner did not deal with the discretionary principles per se, rather the
~ effect of unwinding earlier decisions in. the case under appeal, but he did
support the practice of the court in the making of declaratory orders which he
said, was warranted by the Rules and opined that the Court of Appeal correctly

- opphed the Rule in the. previous tase of Guoronfy Trust Compcmy of New York V-
' Honncry (!.ord Sumner at 452) ' o

_Lord Parmoor also in the majority, agreed with the motion proposed by Lord
- Dunedin but did not venture fo lay down principles for the guidance of courts

called upon to exercuse discretion in mot’rers of declarations. (Lord Parmoor at
458) :

Guoronry Trust Company of New York v- Hannay & Co. (1915) 2 KB 536 is clear
authority for the proposition that the court has “power to make a declaration at
the instance of a plaintiff though he has no cause of action . against the
defendant; and that the Rule [Order XXV, r5}) is merely. an extension of the
- prochce and procedure of ’rhe courf and is noT u!tro vires. '

“| think therefore that the. effecf of the rufe {O XXV, r5) is ro give a genercn'
power to make the declaration whether there be a cause of action or not and
- at the instance of any party who is interested in the subject matter of the
declaratfion. It does not extend to enable any stranger fo the fransaction fo go

and ask the Court fo express its opinion fo order to help him in other
fronsochons " {Lord Plckford at 562)

: These opplic_onts _before me dre iri’reres’re_d' in 'the' sUb]ect matter of any -
declaration that { may make about the intent of Part Three of the TPA, that is
~clear, for while:| have found their claims are not actionable under commonly .

- understood causes of ‘action in law, they clearly claim under equitable

principles for others have benefited in similar circumstances.

| am also minded to follow that reasoning of Pickford LJ where he deals wr’rh the
~ sense of expression “jurisdiction of the court" pursuant to the Rule and allow that
- practical relief by hearing these applications for deciarations, in absence of
legislation and procedures established by Cabinet which would have provided
~an avenue for judicial review of the manner in which such claims were
_processed. - But of ‘course no such legislation or. “manner”. appeadrs on the
“material before me, a fcni[ng which is fatal to an opphcohon for ;udxcrcﬂ review
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put whtch cannot exfinguish these applicants’ ngh’fs ’ro be heord "as parties
interested in the subject mo’f’rer"

' '-Havmg occep’red ’fhen The ngh‘r of this court to entertain such a declaration.

pursuc:m‘ ’ro the Rule I mus’r csk myself whcn‘ matters welgh on my discretion.

Guaranty Trust Company of New York v- Hannay & Co(’|915) 2 KB 536 mvolved

defendants in England purchasing cotton from dealers in America who drew a

bill of exchange on the defendants for the price of the cotton. The plaintiffs in-

- New York {with a branch office in London) purchased the bill of exchange with
- a billof lading relating to the cotton and an insurance certificate both attached

fo the bill of exchange, and sent the documents to the defendants.in Liverpool .

where the bill of exchange was accepted and sent fo the plaintiff's London
office. ‘The defendants paid the bill at maturity but the bill of lading was
~ forgery and no cotion had been shipped under it. The defendanis brought an
action against the plaintiffs in America to recover the amount of the bill of
exchange paid by them and it was admitted that the law of England applied to

the case. The plaintiffs brought an action in England ciaiming declarations.to--

the effect that they did not by presenting the bill for acceptance with the bill of
lading attached, represent that the bill of lading was genuine and that they
- were not bound to repay the amount of the bill of exchange. They also claimed
an injunction to restrain the defendants from further proceeding with the action
in the United States. The defendant came fo court by applicafion to strike for

that the plaintiff's claim for declarations disclosed no cause of action. (It must.

be remembered the defendants had paid on bills which had left them af loss for

no cotton had been shipped 1o the value of the bills; in other words, it was the

~defendants who were asserting in New York a cause of action to recover ifs loss
in the circumstances.) -

‘The matter was argued on the sirength of Order XXV., 1.5 “ No action or

proceeding shall be open to objection on the ground that merely declaratory
judgment or order is sought. thereby, and the Courlt may make binding .

declarations of right whefher conseq uenhcl relief is or.could be clcz:med or not"
(Our Order 27 1.5)

The majority {Pickford and Bankes L.JJ., Buckléy L) dissenting.) held that the

court has power to make a declaration at the instance: of a plaintiff though he

has no cause of action against the defendant; and that the rule so construed is

merely an extension of the practice and procedure of the court, and is not ultra-
vires. This has been followed and applied in a number of decisions, since Gnd I

zn’rend To fo!iow |’r

Lord Jusflce Plckford hcwlng descrlbed counter Orgumen’rs in prewous cases on

point, said at 561
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- “But Order XXV., 1.5, is intended to deal with the very case-that is, one.in which

- no relief can be’ claimed either by way of damages for the past or an injunction

~for the future and in-fact, in several cases declarafions have been made under

this Order where there was no cause of action in the proper sense.” By “proper
sense," the learned judge no doubt means apart from the provisions of the rule,
and he refers to Jenkins v. Price before Swinfen Eady J., where a declaration
was made in a case in which if was admitted there was no cause of-action.”

. And ic:’rer, at 562;

Y 'think therefore that the effecf of the rule is to give a genercz! power to make a
R declaration whether there be a cause of action or not, and at the instance of .
any party who is interested in the subject matter of the declaration. It does not
extend to enable any stranger fo the transaction o go and ask the court to
-express its opinion in order to help him in other transactions. * {The Lord Justice

- went on to discuss an argument about vires in particular cwcums’rqnces which -
- does not concern me here) -

| -am satisfied there |s power Un‘der the ru'ie 1o entertain the cidlm for the parties
are certainly interested in the subject matter which is the disposal of moneys

L made available by the Government for its purposes. But whether | exerC|se my

discre'non depends on ’rhose factors of this porhcular case,

B The pnncnple purpose of the _Townsw!lemeehng ond Agreement was to sfop the
fighting in.country. | believe payments by the Executive were predicated by this
principle, guided by the terms of the TPA but the discretion whether to pay lies
- with the Executive, not this-court. It is not available to these claimants to suggest
that the Government has somehow breached an cbligation owed the donor
- community as c:ffordmg them the right to such declarations for if such an
obligation arises,. its benefit belongs to the donor community, not these
~claimants.’ To criticize the MNR&P committee i ignores the fact that it was acting
- under the auspices and direction of the Execulive and in the dbsence of .
) domestic legislation and guidelines shaping its powers, obligations, procedures

and methods, no right to complain can arise from the form. cdopted by the
. commn’r’ree when itis bu’r a condun‘ of ‘rhe Exec:u’nve

It mus‘r elso be said fo be a recognmon of realities for that by purporting to
pressure the Executive to further payments, were this court to accede to the
request and exercise a discretion, the court would be in fact, presuming on the
express discrefion of the Executive to give or withhold giving, concomifant with
- the need to actually have moneys available, and | venture to suggest, the
- largess of aid donors ogom when those moneys calready disbursed have been
principally sourced in aid funds which may have been directed to nation-

building. This court cannot so- presume, and if can’ ’rhus be seen to be fu’nle to
enfertcin a discretion which has such a hollow heorf '
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Cleariy the Executive has had difficulties balancing its - ambitions to
“compensate” everybody, individually occord:ng to their wants, with the
~ possible. The acknowledgement in the TPA in the SIG relates to the intention to
seek assistance from outsiders. | must again remember these claimants do not
seek resfitution from the wrongdoers and in fact, outside intervention has further

. reduced the oppor’rumty for further bngondoge The SIG hes then, afforded the
' oppor’runl’fy to recover. . '

In these cases where the oppltcan’rs are reduced ’ro recourse under O 27
r.5,{for that they lack the indicia of a regular common law claimy}, it follows that
~ the Atftorney-General cannot set up a defense in the normal way. The State’
- however is just as interested in the subject matter of the proceedings for if the
~court recognizes such claims as of right, in these circumstances, the State will
face exirgordinary drain on ifs Treasury and recognition may legitimize all eartier

“claims” simpliciter. The prac’rlccl effect mus’r have a place, when | consider my
discrehon . N .

- It is proper ’rhen to chorac’renze the nc:‘rure of poymen’rs olreody made by 1‘he
Execuhve .

New South Wales was slow to adopt changes made in England fo the rules in
the 1880s. In New South Wales the new rule analogous to our O. 27., 1.'5 come

up for consideration in Ku-ring-gai M.C. v- Suburbon Centres (1971) 2 NSWLR 335
where Else- Mltchell Jsaid at 340

* Prior to fhe Lcw Reform {Miscel_!aneo us. Pro_visio_ns) Act 1965 there was no court in
New South Wales which had general jurisdiction to make declaratory orders
‘except in relatfion to matters falling within the inherent jurisdiction of the Couris
of Chancery and one object of s. 15 the Act was o confer such o jurisdiction.
The Provisions of PT.V of that Act were enacted on the recommendation of a
- report of a sub-committee adopted by the Atforney-General's Law Reform
Committee which stated that etc. and later
 The legislative -amendment conferring necessarily the powers on fhe equity
-court and the court generally in commercial courses were designed so as not to
pmpmge on the requirement for jury trial of action of law. (Jury Act 1912 5.9) and
in their terms are wider than the powers conferred on courts of comparable .
- jurisdiction in Eng!ond and other States by provisions such as O. XXV., r.4 of the
rules of the High Court of Justice in England. In particular the New South Wales
amendment extends expressly to the making of declarations as to the “interests
powers rights and liabilities or duties of any persons arising under® .a varety of
- legal re!ahonshfps including the memorandum or arficles of association or other
- constitution of a corporation efc..., having effect under any Act.”
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. Else-Mitchelt J goes on fo say;

“These categories are wide indeed ond the mc!us:on of “powers" suggesfs at
once that a declaration can be made about a subject which may not involve a
dispute or issue with another person, for example; as to the power of a
company or ifs directors.”

~ So accepting as | do a power in this court to-make declaratory orders in wide

ranging circumstances, it will be a corollary thaf in considering the ambit of

Executive prerogative in this case, it will be necessary to categorize the nature

. of the poymenfs made by the Executive. For only then can i clearly see whether

there is, implicit in the money cldgim, an impervious right in these opphcon’rs or

- not. {l do not see however, the position of any of the applicants as ‘rhe
_ reaproc:ol of the Sto’re in this case, for contractual issues do no’r arise).

| therefore propose to list matters which | consmler oppropno’re in deCIdung the
nature of these earlier ‘payments. .

- The cases cited to me reqlly do not help in the circumstances. This was.a State
- verging on civil war. A reading of the White Book dealing with O.XXV., r. 5 shows
a discrefionary nature residing in the court hedged about with negafives. The
- White Book quotes extensively from ‘cases iliustrating when the court's discretion
-has hot beenexercised. It quotes Hannay's case; Banks L) at 572. - -
“There is however, one limitation which must always be attached to it, that is to
- say, the relief claimed must be something which it would not be unlawful or
unconstitufional  or inequitable for the court to grant or COntrory fo the
occepfed ,onnc;ples upon which the courf exercises :ts ;unsd:chon !

The o‘rher cases touched on in the White Book where declarations have been
made bear little relationship to the exiraordinary circumstances before me.
~ They do not reflect past events in this country. -

In my view matters relevant for this court's consideration on ’rhe ques’non of the -
- nature of payments, in no particular order are; - '
‘no guide lines or particular criteria by Cabinet or the MNURP Committee deohng :
with payments:- a redlization that donor or Treosury moneys cannot be limitless;
- the practical effect of a declaration giving rise 1o fresh expectations of
- unknown claimants;~ the possible effect of legitimizing by such declarations, the
actions of persons presumed to have acted illegally in. obtaining payments
‘previously; — - the absence of statutory” or -regutatory guidelines for the
dissemination of grant. moneys; - the clear terms of the TPA recognizing the
lawful authority of the Solomon Islands Government as the agency entitled to

receive grant moneys from Donor ogencues, —the purposes of the TPA in seeking
cessation of hos‘r:hty :
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Having regard fo all these various matters | am of the view that money paid out
by, or under the authority of Cabinet and the Committee is consequently in the
nature of a gratuily, fixed in amount by the giver and hence, payment by the -

- Committee or.at Cabinet's direction must be seen o be individual acts of the
- Executive unfettered by guidelines, conditions, conventions or having any

apparent regard fo justiciable claims. As such the government is answerable fo

the people through the electoral process for its acts; but it cannot be brought to = -
account in these civil proceedings. Such- earlier payments made were made -~

exngen’r in time of civil unrest,’ “With these matters in ‘mind, having regord to the

- principles enunciated by Banks L in Hannay's case above at 572, these

additional matters should also bear on the question of discretion since the

“claims would appear to be unconstitutional for these reasons;

1. The political imperative which guided Cabinet in each matter of payment

- cannot be the subject of judicial enquiry, but that is not to say persons

who received payment cannot be brought to account where amounts
claimed were overstated or fallacious.

2. payments are by their natured gratunous ond enhrely in ’rhe gron’r of the
- giver, the government

3. This Court should not interfere in Gcfs of the Execu’rlve in obsence of ony
- legislative or regulatory framework. -
Where Treasury or donor agency moneys are the source of such-

payments it is unreasonable to expect no financial control or limit to the
ex‘ren’r or benef t.

. The power to gran’: or not in the c:lrcumsfonces remcuns wu’rh ’rhe'”
. Executive, _ ‘

5. The government is consequently onsweroble for the manner and 1Ihe
extent of such granf of gratuities to Pomcment

The exclusive nature of the power in the Executive in these cases does not -
~admit any right in these claimanis fo any such payment beyond.
consideration offorded them in the obsolufe dlscre’ﬂon of the Execu’nve

I am not prepc:red ’ro exercise my dlscre’non to make orders Gnd
consequently ali. these proceedings must fail. - The. Attorney is entitied fo
orders dismissing these various proceedings as disclosing no reasonable
caUse of ocﬁon sufficient to warrant exerc‘tsing my discretion,

It would be oppropnczfe to call up those various other claims instituted in this
court dependant on the same cause to have them dismissed.

Orders: I also order the various plaintiffs pay the defen_dant cosis






