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Palmer CJ: The Plaintiff applies by Writ of Summons filed 14th May 2004 for an Order of 
Certiorari that the Judgement of the Ghaobata Council of Chiefs made on 27'h September 
1998 in respect of Tenagaqa Land (comprising Selabina and Golu land) and also described as 
lot 6 of LR 653 (Mbalisuna) and registered as perpetual estate in parcel number 192-012-7 or 
part thereof be removed to the High Court and quashed. 

The Plaintiff obtained leave to commence proceedings by order of this court dated 4th June 
2004. It is not in dispute that the perpetual estate in parcel number 192-012-7 (hereinafter 
referred to as "Lot 6" for ease of reference) is registered land and originally registered in the 
names of Thomas Vithao and Alfred Tharogia on the statutory trusts. 

Original claims of owners hip ovf r Lot 6. 

In his affidavit filed 14th May 2004 at paragraph 3 Alfred Tharogie ("Tharogia") says that 
the land was owned by the Bonogo clan of which his father, Thomas Vithao ("Vithao") 
was a member. This is consistent with documentary evidence adduced in the annexures 
attached to his affidavit. In the affidavit filed on or 7th April 2004 (annexed as "ALT" to his 
affidavit referred to above) he states at paragraph 7 that when negotiations were commenced 
in 1970 to acquire Lot 6, his father Vithao was identified as trustee at a meeting held at 
Mbalisuna Bridge on 17 July 1970. Following registration, Lot 6 was transferred to Vithao 
and Tharoghia on or about 18th June 1985 as registered joint owners on the statutory trusts 
for and on behalf of the Thogo Bonogo Landholding Group. 

Following death of Vithao, title vested on Tharoghia as owner on the statutory trusts for and 
on behalf of the Thogo Bonogo Landh_olding Group. 

Issue of contention in this dispute 

Tharoghia asserts that title to Lot 6 now vests on him as sole owner for and on behalf of 
Vithao's family. The Thogo Bonogo Landholding Group's interest if there was any, he 
contends seems to have ceased to exist according to his affidavit evidence contained in 
paragraphs 5 and paragraph 9 of his affidavit filed 7th April 2004 in Civil Case 107 of 2004. 
I quote: "Furthenmre, heexpressed to rre that he WJU!d transfer ow1ershi:p if the land to rre as his eldest 
son to held it for and an l:eha!f if his children siru:e there WIS m rreni-er if the dan to sun.iu him" See 
also paragraph 9: "In 1970 he asked rre to Ix a joi,nt trustee wth him because he WIS die last sun.iung 
rreni-er cf his dan liung in the area and I agteed to Ix a trustee.. . . " 

The first Defendant is of the Buru clan. He disputes the separate existence of the Bonogo 
clan from the Buru clan. He says Bonogo clan does not exist and says that Vithao and 
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himself are second cousins, grandsons of two sisters Masivia and Mala. He says they are 
all from the Buru clan. James Bikupe ("Bikupe") also says in his affidavit that he was 
contented with the appointment of Vithao as their trustee or representative in the earlier 
land transactions and did not raise objections. The royalties received were always shared 
with them when Vithao was still alive. Following his death however, things changed with 
the assertion by Tharoghia that title to the land now vested on him for and on behalf of 
Vithao's family alone and no one else. Accordingly royalty payments received for Lot 6 were 
not shared by Tharoghia with the first Defendant and others. • 

Sometimes in May of 1998, Bikupe lodged a complaint with the Ghaobata Council of Chiefs 
("Chiefs Council") regarding this dispute, to be included as trustees or representatives over 
the said land. The Chiefs heard the dispute on 27'h May 1998 and delivered decision on or 
about 6'h September 1998. The Chiefs Council found as follows: 

"1. Jarre; Bikupe WIS a true relatfr.e rfTh= Vithao fully uitnessed by his fanily trees. 
2. Alfred Tharotfaia ooJd hau rigpt mer registered land only rf the disputed land 
3. Jarre; Bikupe WJo represent his mm trib::, has fidly satisfied the Council rf O!iefs that any 
fatim, land acquisition, an Lot 6 rf LR 653, one naired]arre; Bikupe should be added." 

Tharoghia contends that the Chiefs Council had no jurisdiction to deal with ahy issues of 
land dispute over Lot 6 it being registered land and in so doing had acted ultra ures its 
powers. 

Findings 

The issue of contention between the parties is payment of royalties derived fromlease of Lot 
6; whether Bikupe was entitled to any portion of the royalties from Lot 6, This raises the 
question in tum as to whether Bikupe is part of, a member of, or so closely connected with 
the Thogo Bonogo Landholding Group. 

The evidence adduced refers not only to the Thogo Bonogo Landholding Grqup but also 
identifies the Lathi Clan and Sili Clan as beneficial owners (see paragraph 7(6) of annexure 
ALT). At paragraph 10 of annexure ALT Tharoghia says that the Bonogo ;clan is also 
sometimes called the Thogo Lalathi. This raises the question of identity or membership of 
the above landholding group and whether there is any relationship between the Euru and the 
Bonogo Oans. Bilrupe says they come from the same ancestors and therefore are one; 
Tharoghia says they are different. 

When the matter came before the Chiefs Council, the issue in contention between the 
parties according to my reading of the judgement and confirmed by the affidivit of John 
Selea and Francis Garimane dated 2"d September 2004 was whether Bikupe had:rights to be 
included as a member of the landowning group, the Thogo Bonogo Landholding Group for 
which Vithao and Tharogia had been registered as joint owners on the statutqry trusts. I 
quote: "The Plaintiff]. Bikupe disputed A. Tharojiia the son rf the late T. Vithao dairri'rrg that he WIS 

an ddrrnn fivm his trib:: ThiY§! Lalathi H=, A. Tharotfaia denied this rigpt so the Plaintiff has 
taken the issue before the Council rf O!iefs for hearing," In other words, the issue before the Chiefs 
Council was whether Bikupe was a member of the Thogo Lalathi Tribe. If this issue is 
answered in the affirmative then he is entitled to any shares in the royalties received for Lot 
6. 

Forum for determination of membership of a tribe or inclusion of membership as a 
trustee or representative. 
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Inevitably the question whether Bikupe is a member of the Thogo Lalathi Tribe and thereby 
a member of the Bonogo Landholding Group is a question which entails customary 
knowledge of tribal genealogy, tribal rights, land rights, historical and traditional knowledge, 
which reposes in the 01iefs Council. The rightful person/ authority therefore to deal with 
such disputes in this instance are none other than the 01ief's Council or the local courts. To 
that extent the reference of this dispute to the 01iefs Council was entirely appropriate and I 
find nothing unlawful or improper about it. The 01iefs Council was not deliberating over 
ownership of Lot 6. It was deliberating over a tribal dispute where one person representing 
a group of people claims right to be included as a member in the landholding group and 
rights of representation. The courts would be very reluctant to interfere in such situations 
unless it can be shown that a jurisdictional error had been committed which would warrant 
intervention. In the circumstances of this case, no such error had been committed. 

In this instance, the 01iefs Council found inter alia, that the parties are actually closely 
related to each other, that is, "Jam:s Bikupe ws a true relatiie cf Thorrns Vithao fully uitnessed by 
his fanily trees. ", and confirmed in the affidavit evidence adduced that they are descendants 
from rwo sisters, Masivia and Mala. To that extent they are directly connected to each other; 
Bikupe cannot be ignored by Tharoghia when it comes to the question of representation or 
tmsteeship over Lot 6, and ultimately the question of distribution or sharing of royalties. 

Decision 

In the circumstances I am not satisfied an Order of Certiorari can be granted. 

ORDERS OF THE COURT: 

1. Refuse order for issue of certiorari sought in the Notice of Motion filed 7'1' 
June 2004. 

2. The Plaintiff pays the costs of and incidental to this action. 

THE COURT. 




