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INTHE HIGH COURTOF ) . CRC.36of 2004
_ _'THE SOLOMON lSLANDS ) : .
IN THE MA1TER OF: . An Appeol from the Mogls’froTe 5 Courf |
And |
INTHE MATTEROF: .~ DAVID ANGITALO, KENNETH
IR - ONGAINAQO, HENRY SATINK ond
CPATRICK BASIFAKO '
e SR o Appeﬂonfs .
And - REGINA |
Respondent
CriminalLaw - . Appeal égomsf conviction and sentence - Appéo'

from Mogfsfrores Court - Powers of High Court on -~

. appeal - proviso 1o s, 293(1) which. reqwres exercise
~of discrefion - on appeal where “no substantial
miscarriage of justice has actually occurred.”
Criminal Procedure Code (co,o 7)s. 293( )

Criminal Law - Appedl ogamsf sentence - mmgm‘mg focfors -
' apparent refusal to alfow matters in “mifigation - .
- senfence Imposed reduced from maximum
- available - whether Magistrate  sufficiently- fook
" account of such factors of mitfigation - drscreﬂon m
_ this court on appedl.

Criminal Law . - Appeal  against senfence - senfences made'
o S cumulative on each other - appropriate tariff in
cases-where courf proceedings disrupted - principles
applying when considering whether sentences

should be made cumulative on each other.

These various appellants were convicted of offences arising out of an -
affray at'Malu’u, North Malaita when the Local Court justices dellvery of

~the courts decision was interrupted and the court. members dispersed by =
~ violence. The convictions were in fact convictions on simple offences of

going armed, theft and assaulf.  The Magistrate, affer conviction.
‘proceeded to sentence on the basis that the circumstances surrounding
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the offences gave. fise to the worst case scenono The focTs oppeer from
~ the JudgmenT

‘Held . (1) The convictions were supported by the evidence. The
part dbsence of representation during the course of
the tricl of one defendant did not amount to an etror

_ of type or megnl‘rude sufficient to make The verdict
unfair, .

(2) Where the Magistrate has said “no mitigation. can
‘have effect in this case” buf senfences in fact
liustrated ~a disparity  reflecting  a  factual
acknowledgment of the changed circumstcan_ces of
the particular offenders, and fell short of the maximum
permitted by law, then the totality pnncno!e IS
acknowiedged.

(3). The principles affecting the impasition of cumulative

~ sentences admits of exception when the offences are X

 so- different In_character -or in relation to different

~victims.,  The fOCTS clearly show that difference and

" notwithstanding a concession by the Crown, the

approach adopted by the Mogts’rra’re has not been
shown 1o be wrong In principle.

Cases cifed _ -
L - R v-Dillion (1983) 5 C.App. R 439
I Public Prosecutor. V-Sldney Keruo ond Billy Kerua
. (1985) PNGLR 85 :

R v-Lauta (HC crc384 of 2004)

Stanley Badev v-R.(1988/89). SILR121

R v-Lency Wanefalea (HC crc130 of 1992)
 Fefele v-DPP (MC crcd of 1987)
Ibb v-The Queen (1987) 163 CLR 447

Veen v-The Queen (no2) (1988) 164 CLR 465

Baumer v—The Queen (1988) 166 CLR 51

- K Averre for the Appeh'anf
- C. Ryan for the Crown

At Honiara: 24 August, 10 November 2004
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Appeal
Brown J.  The oppelioh’rs seek to overfurn their convictions. on the
grounds thart they were unsafe and unsatisfactory having regard to the -
state of the withesses ev1dence for such witnesses evidence conflicted.

 The convictions for assault, going armed and. larceny arose out of a riot

during the delivery of a decision of the Gome land case dispute, given by
the Local Court at Maltu’u, ‘North Malaita on'15 June 2000 when these -
appellants’ behaviour caused the Court to flee from the Court bundmg

- The Magistrates Court for the North Malaita District heard the matter in’

- December, 2003 and proceeded to convict on various -of the charges
and senTenced on The 5 December, = - ‘“*::__T__w—J

The 2nd ground Qlleged Thcﬁ the M@ngrofe hc::d pre) udged the cases
against the appellants for he appeared fo have read his JudgmenT
Immediately following defense counsel’s address, and that the fact of
“such written reasons gave rise to-an apparent failure fo fully consider the
defense case and properly weigh the evidence. The 39 ground of
-oppeol in so far as it concerns Kenneth Ongainao, was the Magistrates’

failure fo afford him adsquate opportunity fo- seek aifernate legal
- representation when his originat representative withdrew and further that

the Magistrates’ practice in.- court  effectively failled to sufficiently 10 «

protect the interests of the appellant c:nd his right. fo' a fair trial was, Thqﬁ‘s.q :
' oﬁeo’red

The powers of this court on csppeal

' The Crlminol Procedure Code (cap 7 provndes o '

"5.293.-(1) Al the hearing of an appeadl the High court shal! heor the
appellant or his advocate, if he appears, and the respondent or his
advocate, if he appears, and the High court may thereupon confirm,
reverse or vary the decision of the Magistrate’s Court, or may remit.the
matter with the opinion of the High Court thereon to the Magistrate’s
Court, or. may make such other order in the matter.as to it may seem just,
- and may by such order exercise any power which the Magistrate’s Courtf
might have exerc;sed

N Provided that the Hfgh Court may, nofw:fhsfandmg that it is of
‘opinion that the point raised in the appeal might be decided in favour of

the appeliant, dismiss the appeal If It considers that no subsfonﬁo/ a
mrscarnage of justice has actually occurred.” :
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By virtue of 5.283(3) an oppeol to The H|gh Court moy be on a moﬂer of
- fact as well as on a mater of taw,

Part of the Magistrates reasons for déotmon are. reproduced for |T will’ help
in understanding The appeal and b05|s of my demsson

| Mag:sfrafes Reasons

| _ This case has taken 2 days. Criginally there were 27 charges or-amended

charges against these & a substantial number of other defendants. As a
resulf of comments made by me. affer.| heard the facts that I insisted on
being given but which the prosecution found difficult to give but not

- written;  and .remarks made af the close of prosecuhon ewdence were

wﬁhdrow by the ,orosecuﬂon as untenable.

[ —

[ heard rhe evidence of the court clerk and court President, | will not

reciTe it here. They were af the cenfer of the incident and like anyone

facing danger and refreating from it they formed impressions of what was
happening but it was difficult for them to b_e.occUrdfe. I have used their
evidence as corroboration rather than primary as I appreciate fully the

."dfff:culfy of recall. Where they have corroborated each other | have used

their evidence as pnmory likewise wrfh the other courf practice, -

. found The ewdence of John Wonesﬂo Who was W;Tnessmg the incident

from outside the court and therefore not directly effected by what was

~ golng on as both truthful and compeliing. | have seen his demeanour

and-manner of giving evidence. | have no doubt as to his accuracy and
where there has been conflict | unreservedly acceprt what he says. .
Kelly Suku also witnessed the incident from outside coun‘ as’ did Daniel

-Kondaii,

The 15 June. court heormg (fhe frme of the offences) was the end of o

‘week of hearings ‘with the Defendants present in courf so instant
identification evidence does not arise and most defendants were known

fo the prosecution ‘withess before the trial ol were known fo some
prosecution witness before the frial so identification by fhe witness was not
as problematic as in a lot of cases and.| have no doubt in my findings that
these parties found guilty of the respective offences did those offences. - «
| have reconstructed the events from the several versions I aomng o
whenever there was no doubt in-my-mind as fo the correct version of

- events evenifa shgh:‘ doubt | have mferprered the events.in the best light

favoring the res,oechve defendants. .

David was the only def to give evidence and hfS evidence  was
unbelievable for reasons given see next page. The prosecution allegation
[ found proved remained unanswered. No Def has shown on the balance
of Probability they hod fawful exercise for carrying arms.. [ take "arms’ to
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mean somefhmg that can be used as a weopon fo harm someone ond
that can include a chain.
David Angifalo

- His evidence for moving 'forword doesn ‘t exp!am why he was seen Qomg o

back into court by other witnesses, it is nof believable that he doesn’t -

- know if anyone followed him when he says he frightened, he would have
. been pushed or shoved from behind if court was full and ..........., :

He says did not see knife, when all prosecution witness say knife draw and

used before President and thus he left. Says doesn’t know which way
judgment was going. ‘I am nof sure If | saw a chair thrown at the court
president.” This statement and the manner in ‘which it was given shows
the:lie. This incident happened while he was in court and either he did or
didn’t see it.~ ‘I have never drscussed how' the disturbance in courf

happened” Unbehevobl :

So far as ’fhe quesﬂon of welghT To e glven The evrdence heord by the
- Magistrate is concerned, this Court must be mindful of the warmning not to.
“seek to substifute this courts subjective view of what weight to place on
the evidence of withesses recorded, when this court has not had the
opportunity available fo the trial judge to listen to, wafch the demeanor

of nor assess that evidence, first hand, for what weight to place on -
~ witnesses evidence Is the concem of the trial judge according to:his

impressions, and.not this court.  That is the wormng smpl icit in s. 293 Gﬂd :

. precederﬁ ou’rhon‘nes blndmg on the court.

'The various Qppeilan’r conwc’nons and sen’renc'es are listed:

Appellant Offence Section of Senience ‘
X ' L Code '

1..David Angitalo - . | Going armed | 8.83 . 18mon‘rhs

o : I Theft - }8.26] 2 years - -
2, Kenneth Onganinao: Assault court officer | s.247(e) - | 2 years
R Theft - 8261 | 2vyears
3. Henry Satfini Theff - | 5,261 2 years -
| 4.- Patrick Basifakeo - | Going armed .83 | 2years
SR o Theft - , $.261 2 years
Assault court officer | §.247 2 years

- Some sentences were ordered o be served cumulo’nvely :

| should say that the Crown has conceded the appedal QgcunsT con\nchon
for theft in Patrick Basifako's case. :
It is appropriate therefore to allow that part of his appeal.
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| am not prepdred_‘ro accede to counsels’ argument that those- other
convictions should be set aside as against the weight of evidence. The
Mdagistrate poinfed to the evidence on which he relied when convicting
and. clearly those findings were open to him on the facts. Nor am |
‘minded tfo place much credence on-Mr. Averre’s argument. over the
Magistrate proceeding to give his reasons and findings at the conclusion
of counsels submissions, as if that fact somehow took from the Magistrate
the ability to impartially - assess the ewdence Mr. Averre says the
Magistrate read from’his notes of the reasons, which suggests his reasons
were prepared before counsels submissions. It may be so, but | 'cannot
see any error (or methodology as described) in the Magistrates hand
writtfen notes which cause one concern. The insertion of the word "no” in
one part, for instance, may relafe o the Magistrates wish for cogent
expression.  As a matter of practice, | would prefer the reasons to be
. typed and certified by the Magistrate, afferwards for it offen happens that
ordl reasons but slightly follow the notes and the Magistrates certification
of his record of proceedings should become adopted practice. Often a |
judge will write in his notes of his recsons someThsng which.does not form
part of his delivered address and which may be relied upon by counsel on
appeal by error. - | am not saying this has. happened here, for the
Magisfrate haos not certified the franscript nor given this appeal court ¢
report on the proceedings before him. | belleve the practice of
phofocopying the Magistrates notes of his reasons may. give tise to
difficulties in these appeals, without him having an opportunity of
reporting to this court-where, for instance, his  delivered reasons have
- some gloss not apparent from his notes, or he digressed from such notes, -
~ To criticize the Magistrafe for. proceeding immediafely following counsels
address, however, does not in ' my view, amount.tfo an appedl point
especially where no evidence is adduced of any parficular part of
counsels address which should have been dlluded o In the Magistrates
summing up, a part which shows the error into which the Magistrate
should be at pains to avoid and info which he had fallen in this case.
Rather the appellants claim the weight of evidence was against them,

The reasons reod - -

o | have reconstructed the events from fhe severa/ versrons in o’omg
$0 whenever there was No doubt in my mind as to the correct version of
events even If a slight doubt | have interpreted the evem‘s in the best hghr
favormg the respective defendonfs

he Magm’fro_ie asserts the benefi’r of doupt going to the respective
defendants so even dllowing for the affer-though, the lafter part of the
sentence predicated the effect of doubt or no doubt. Photocoples of
typed notes then merely give rise fo. arguments over the lower courts



 HC-CRC 36 of 2004 Page 7

written expression ‘in ifs nofes and may not reflect the mellifluous oral
delivery in Court, Before this Court condemns the notes, it should seek
pernaps, a memorandum from the lower Court Magistrate to ascerfain
_ whether his nofes were delivered verbatim or if in the course of delivery,

he spoke extempore during dehver\/ of his deC|SIon, for expenence shows- '
’rth often ’ro e ’rhe case. : _ -

Hence To use these hondwnﬁen notes in this fashion, to oﬁempT To_

- llustrate o failure to fully consider the evidence. (perhdps by omitting to:

acknowledge the argumenis of counsel) ‘can have. value where they B
clearly misapprehend the . orgumen’r or relevon’r ewdence Neither hcxs '
been shown here. :

The MoglsTroTe rehed upon the eVIdence of John Wanesilia;

The withess fdenhﬁ@d Patrick and Kennefh Pafnck had a bush knife. - He
- came to the Coun‘ Clerk.with the bush knife. Kenneth grabbed a file from
at the same time the justices ran away. Kenneth had a chain and
threw. it at justice, Henry and David chased the President out of the Court
and grabbed papers.- Henry had a chom n his Trousers | saw the chain”
so the evidence unfolded.

The Magis‘rro‘re GcCepTed This_evidence as truthful .and compeliing. He
‘also heard the evidence of the Court Clerk and President of the Justices,
He was at pains to say; They were af the cenfer of the incident and like

. _anyone facing danger and retreating from it they formed impressions of

- what was happening but it was difficult for them to be accurate, | have
used there evidence as corroboration rather than primary as | appreciate
fully the difficulty. of recall.  Where they have corroborofed each orher /
- have used there evidence as primary

The Court Clerk’s evidence identified one "Patrick Basifako as holding a-
knife, the Clerk was frightened by the mans actions with the knife when he
struck the desk and the Clerk ran out the back but had files taken from
him. - He recognized David Angitalo with a small knife. He also saw Jeffrey
Wanelaluia get a book of civil cases inside the office and take it outside.
The President said someone threw a chain at him, a constable helped him
up and he left the Court. Jared Ramataba said Patrick held a bush knife,
pulling it from his trousers,

So the. various WlTneSSe_S named the various accused whom they knew
affer so long In Court, and described the accused’s actions in the melee.
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The Magistrate was enfifled to rely on the witnesses and his comments in
relation fo the evidence of the only accused fo take the box show that
the accused’s evidence was to be- disbelieved for the reasons he gave.,

When one reads the. testimony of David Angltalo it is clearly exculpatory
and self serving and seeks to contradict-the other accepted evidence
- which inculpates him. The Magistrate is entitled to make up his own mind
on whom he believes in these c::rcumsrcmces - |

The last ground relates fo the fact Thcrr porr~w<:ty through the frial Kenneth

Ongainao was left without representation. How this occurred is not clear

but the Magistrate addressed the duty to afford the accused procedural

fcsmess in the circumstances but having regard to the public inferest in
finalizing what was undoubtedily a costly trial of a most serious nature and

dllowed the trial to proceed. While he may be criticized for guestioning

the accused, his involvement 1o that extent cannot be said ’ro be error of

~such type or mc:gm’rude to mc:rke The verdrc’r unfair.

Kenneth did not.give. evrdence in his defence ond ’rhe Gppeilon’r hos not

shown specific questions of witnesses by the Magistrate who could be said

to be unfairly treating Kenr\eTh by such queshonrng A blanket allegation
is not enough :

These short extracts of The evidence given by these two withesses Illustrate
the difficulty of verbatim recording the whole oral record, but the
Magistrate or Judges notes are 1o be accorded certainty as the record of
‘rhe prooeedings (in so fcrr as evidence given is concerned). '

i have read the whole of the record of prooeedrngs cmd list the withesses
whose evrdence wdas faken by the Mogm‘rrcﬁe

A,  “Lucia Kebai
Locai Court Clerk : -
1. Implicates . Patrick Basn‘oko ond his. bush knrfe (knows hlm

personally) .
2, Frightened by threatened vrolence by Dovrd Angﬁclo who held
. a smail knife. o
3, Jeffrey Wanelaluig
o Took civil case book from office

B. Vincent Joe Banelongi . '
~ Chairman of Chief and President of Local Courfs
1. Had a chaln thrown at him by someone, and. fell as a result .
2, Lift the Court with the help of @ Cons’roble
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Jored Ramataba - Jushce of Locol Court

] , .

2.
3.

Implicates Patrick Basifako with o bush knife ’roken from
trousers, know him from his fime in Courf- :
Threatened by Patrick

 Left Court with CourT Clerk

John Wonesmo

B

2,

— =000 NOObL

.
1

Implicates Patrick with his-bush kmfe

Implicates Kenneth with a chom which Kenne’rh W|elded.7"-
about ajustice

- Menry and David chased the President from the CourT

Both Henry and David fook Court popers and Henry a fale
Patrick tried to cut at Court’ Clerk .

Patrick had a big knife

David had a small knife ,

David had a chain inside his frousers -

Knew Kenneth from before

Demonstrated use of chain

Kenneth ?hrew chain c:‘r Jus’ﬂce runmng Gwoy

Kelly Suku
Spectator

1.

2

3.
4.
5.

Implicates Busn‘oko s Use of bush knife at Clerk
Kenneth used chain af President =

David held knife behind jusfice.

Henry and David had files

Henry had small knife

Donuel Koncn

- Spectator -

NOo oS LN

Patrick had a bush knlfe :
Kenneth held a record book
Kenneth wielded chain at Justices
Henry and David had files

- Henry had a padlock chain

David had a smal! knife

~ Justices ran from the Court

. David Angitalo

(Accused)

1,

Went out of side door of Court when fnghTened oy the Troubles)

- 2. Didn't have a knife

3. Had o 10kg rice bag with him
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4 Oniy heid the book inside the office

5, Didn't see Court dooumen’rs faken when Presrden’r left (the
Court) : : :

These types of cos'es are notorlously difficult. There is serious affray and

people are concemed for their own safety, I is to be expected that

subjective views of what fook place will not necessary clear a cloudy

picture ~for each withess is tecounting event. which immediately

concemed him. The Presidents’ evidence for instance illustrates the

" narrow focus of concem for events happening around him for his fear

drove him to escape once the chain wielding had -been avoided. His

: recolleo’rion'wos'fooused orﬁhe fedr generated by the. vioien’oe

But never’rheless some wfmesses were dble fo pldoe ’rhese various
accused In the melee and recount their particular involvement. Certainly

~any cross-examination had not thrown doubt in ’rhe WI’rness mmd as-fo

their recoliection.

Convic_:ﬂons '

Henry Satini -

.. Going drmed in public oonTrd 5.83 of Pendl Code

2. Theft of court dooumenTs oon’rro 8263

As | have summarized, There is evidence of John deesmo Kelly Suku and
Daniel (DQIVId) Konoa fo support both convictions. ‘

David Angﬁfdlo
1. Golng armed in public oon’rro 5.83 of Pencit Code
2, ThefT of oourr document oon’rro 5.261

| _in this dppelldn‘rs case, There is _ewdenoe dgdm's’r him by Lucian Kebal (n

relation fo the “going armed”), Jochn Wanesilia, Kelly Suku and Daniel
(David) Konai. |

‘Patrick Basifako

1. Going armed in public

2. . Theft of court documents

3. Assault Court clerk contra s, 247(e) of Pendl Code

The evidence dgdmsT him is Tho’r of LUCIC] Kebai (gomg drmed dnd OSSCIUH‘ :

Jared Ramataba (going armed and assault) John Wanesilia (gomg

armed -and assault) but the theft charge is unsupported by those

“witnesses, although Patrick was in company with others guilty of the theft,
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(He in fact, hod no case to- answer in relohon ‘fo domoge To courT :
property and was acguitted).: ' :

KenneTh Ongcunoo Lo
- 1. Assault of Court Clerk
2. Theﬁ of Court documents,

The ewdence rehed on can be found in that of John Wanesiia (ossoui’r‘
witha chain which he wielded about a justice) and Kelly Suku (used chain

against the President), Donsel Koncu (wuelded ohoun ogoms’r Jus’noes ond D
hod a record book), :

There is ewdence seT ouT above, pom’red to by the Crown which supporTs _ |
these convictions, except for that of * Theﬁ by Po’rnck Bosn‘oko '

There Is in the Chief Jusfice’s judgment ’rhe exposmon of principle Wthh
should guide an appeal court considering the argument that conviction
proceeded on.an unsofe ond unsoﬂsfoo’rory Ioosus ond ogoinsf ‘rhe we|gh’r
of evidence.

He reiterated o number of statements of prmczple bo’rh in ’rhls Jurnsd|c’r|on
and overseas, including that succinct sToTemen’r in Gouwadf v—Regmo
__ (1990) SILR 168 .

© “An appéllate court would only mferfere in a case that depeno’ed
on The Magistrates assessment of witnesses and evidence where it -was.
soﬁsﬁed there was a real likelihood he reached the wrong conclusion.”

In these cases, | am not so so’nsﬂed the mog:s’rro‘{e hos reached the wrong
conclusion, excepT for-that conviction of Patrick Bosn‘oko for Theﬁ

V'cannot find error in ’rhe Mogls’rro’res immediate dellvery of Judgmen’r at

fhe ooholusnon of the trial, especially when it is apparent on the record
that he hod wiriiten notes in relation o his reasons, chronologically before
" submissions, so that submissions may simply have left the Magistrate
unmoved from his findings on the facts. Clearly the evidence on the oradl
testimony was sparse and basic, but from the Magistrates point of VleW
sufficiently reliable to soﬂsfy him on the onus of proof

| dismiss the oppeois ogomsT conwchon apart from ‘rhof conceded in
respeoT fo Thef’r in PoTnok Basifako's case, :
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Appeal agamst sentence

The appellants rcused a number of grounds. of oppeoi i reICf’rron To )
sen‘rence whrch mory be summorrsed :

1. The Magistrate failed to take into sufficient consrdererron mr’rrgo‘rrng
factors, including good character, age, personal circumstances
and the bockground of the oﬁ‘endrng (1wo offenders were In their
50's)..

2. Failed to properly consrder the maximum pencrl’rres under Part Xl of
the Penal Code (5.115). '
Excessive sentences having regard to moxrmum presorrbed by law -
The senfences wee manifestly excessive when regard is had tfo-
comparative sentencing principles. o
5, Imposed senfences disparate in nature considering The roles played

by the individudls.

6. Imposed’ sentence whrch in.all the orrcums‘rcrnces wds monlfesrly

- excessive. r -

b o

The Megrsrrore prefeoed his sen’rencrng with The followrng remorks

These are serious offences rnvolvrng vrolence fo the courr crr‘ a time of
“ethnic tension. It was on attempt by one community or a section of if, fo
demonstrate they were above the law and if the law did not do what
they.want they could take the law info heir own hands. If was a direct

challenge to law and order it was a challenge fo jusfice at ifs extreme. If
Is the absolute worst case of ifs type L have seen. It could and indeed did
~ contribute fo anarchy and the break down of law and order.. Nothing

graphically Hlustrates rhrs morea- than rhe fact rhcrr rhe Loca! Court never
sat again. -

These defendants not only did the act; they have failed to accept what
they did they pleaded not gullty and fought the allegations through, nof
just putting the prosecution to poof but lying fo the court in David’s case
- and cross-examining witnesses hoping to escape justice in all cases | have
not increased the sentence for the not guilty pleas but give no discount
for continuation whrch rhere is none, nof one word of sorry heord rn
mitigation,
AN example has to be made of each of rhese defendem‘s and subsrcrnrrol :
‘prison sentence has to be given to each. | do not believe the action
were spontaneous, | believe they were ‘organized and pre-arranged;. how
else do 3 of the defendants end up armed and in-court Patrick
' conceolrng a bush knife in his frousers and all standing up sfraight after.a
- cry of "'we are gorng fo fose.” That makes the offence even worse.
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Mitigating factors

Mr. Averre ponn’red to the Magistrates reasons for senTence and quoTed d

parficular part as supportive of his argument that the Mogm’rre‘fe failed to
accept mifigation,  The Magistrates opening remarks have also been

reproduced; for in faimess to the Magistrate, he was dealing with- a
~concerfed attack on a bench of local court justices. It follows that | do
not ‘accept Mr. Averre’s assertion that there was no evidence of
concerted action, for bush knives: from trousers, chains in frousers and d
call to disrupt during the course of delivery. of judgment must suggesfed fo
a reasonable mlnd a degree of concert, :

Mf Averre sqays The Mogistre’re hos oppeored To have’ mcreosed he -

punishment by virtue of their “not guiity” plea and TFIO| Clemly there has -

" been no contrition on the record. - But putting aside that mdter, can the .
Magistrate be seen to have actually increased sentences? | cannot see
on the face of the record; any increase of appropriate head sentence, -
‘perhaps but rather an openly expressed attempt to lmpose the moxmum
oveneble sentence. ' : :

Henry C/S 26 ' 2year
B 2 years fotal -

/ hove given two years for this theft because of all the cncumsfances
given above and because it was as close to robbery as you can get.
Robbery was nof charged. so | have sentenced as theff but fake info
account the theft was only possible because of the violence and the theft

o may have deprived not only the winning parfy whoever that might be of

~ the judgment and their land but also of_ the evidence on which fo bring
~ further claims as this judgment was not promulgated so it is not the court

file that | senfence on but what that file represenfed and could represem‘
_rn the fu:‘ure - : :

Pavid ~ C/S26] 2y
_ C/S8 83 18 years

Total 3 yr 6 months
Kenneth  C/S247e 2yrs
| C/S 261 2 yrs
Tofal 4 yrs
Patick ~ C/S83 2yrs
: C/S 261 - 2vrs

C/5 247 . 2yrs

- Total 6 yrs
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All sentences are consecuf.-ve

in the crrcumsfances of this each | cons:der any assauft on a court officer

serious as. this is the highest end of the scale short of ABH the assaulls

could not be more serious in these intent and effect, In Patricks case

going armed with -a bush knife concedled in- trouser with infend if

- necessary to use it and using it in the c.'rcumsfornces fhcn‘ he drd is also at
the highest end of the soa! ‘ :

| have infended fo set an exampie | may still be criticized for being too
~lenient but the law. except on theft allows no more and there is a
difference bétween Henry and David on the one had and Kenneth and

" Patrick on the other which | have had fo make. Had the defendanfs

‘been charged with Robbery they would have received a higher sentence
than theft | have been compelled to senfence on fhe actual as opposed :
to the opproprfo:‘@ charge :

No mmgaﬂon can have effecf in this case public disapproved of their
qction has fo be shown regardfess of personol c;rcumsfances

When I read those remarks of ihe Mogs’rro’re | am satisfied there has been
-~ no error in principle in sentencing fo the extent necessary under the
“legislgtion.  He has consistently indicated  the offences, in ihe
circumstances, called for such an approach and he has not fallen into
the error of increasing, for insfance a sentence which he sees as

oppropm’re but rather plainly states The oppropno’re sentence to be that
awarded Cﬂ' the hlghesT of the scale. - :

“In Baumer.V-The Queen (1988) 166 CLR 51; 83 ALR 835 A Crim R 340, it
was held (at 57; 345):

We have dlready referred to his Honour’s observation that “the
literally appalling record’ of the applicant increased the seriousness of the
offence. If this means no more than that such a record would make if
difficuft fo view the crrcumsfonces of the offence or of the offender with
any degree of lenlency then, of course, such d remark would be
undersrandabfe ‘and ‘unobjectionable, It would clearly be wrong if,
‘because of the record, his Honour was infending to increase the sentence
beyond what he considered to be an appropriate sentence. for the
instant offence.” (David Ross - Crime - Law Book Co 2002 at para.
(19.1150))

Frankly | cannot see dany. infention by the Magistrate {o increase the
sentence beyond that appropriafe, oIThough he refused to view. ’rhe
offenders as suoh entifled To any degree of Iemency :
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- Question of allowcnce for' miﬁ'qciinq factors:

The remqmmg queshon is whe’rher the MczglsTro’re oilowmg for moﬁers in
mifigation by acknowledging thelr existence in his comments, should
have applied a discount in senfence. For his imposition of the maximum

-~ penalty cannot in my view be crificized for the offences of going armed -~

and larceny in these clrcumstances (going to the very foundations of the . -
judicial process by contemptible acfions in the face of the court causing
such fear and apprehension that the rule of law about Malu'u-ceased as
the Magistrate put it, “to this day”) should invoke such penalty. (see Ibb -
V-The Queen (1987) 163 CLR 447 and \/e_en V-The Queen (No2) (1988) 164
CLR 465 where the majority said at 478: “the maximum penalty prescribed
for an offence is infended for cases falling within the worst category of
cases for which that penalty is prescribed: Ibbs V-The Queen. That does
- not mean that a lesser penalty must be imposed if it be poss:ble fo

- envisage a worse case: ingenuity can always conjure up- a case of .

greater heinousness. - A sentence which imposes the maximum’ penaity

 offends this principle only if The case is recogmzorble outside the worsf
- category.” ‘

Those offences in the clreumstances of Th|s'bdse do fall within The worst _
co’regory and the principle espoused m Veen's case is one oppropno“re '
and moy be followed in this-jurisdiction.

So far as oge e mitiga’ring_ factor, it should be given weight in the
magistrates discretion (for old age is a material matter when sentencing)
but he seems to have chosen to place greater emphasis on the parity
principle; Whitebury Satini was 50 at the fime of sentencing (although later -
noted at 60 with 4 children atf school) only David Angitalo could be said to
be “aged” in the sense commonly understood, for he gave his age as 66,
(Later the medical report has his age as 70 perhaps an age given by '
David to the medicai orderly).

Mr. Averre correctly points to the I\/Icsg;sfro’res error in asserting ThoT no .
mitigation can have effect In this case, public disapproval of their action -

has to be shown regardiess of personal circumstances.” That assertion is
plainly wrong but reflects the Magisirates recognition of “a direct

 challenge to law and order, it was o challenge to justice at ifs extreme”

and reflects perhaps the Governments recognmon in the wider sense in
seeking the regional assistance to the Sclomon Istands. -
in fact the Magistrate sentenced David 1o 1% years for "going armed in -
public”, alesser sentence to that sentence of 2 years given Patrick for the
same offence.

To Thof extent, then an c:!lowcmce has been glven for i-health or oge
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~ Clearly ’rhe E\/lczgls’rro‘re was anxious ’ro ‘make the point that The acts in
court, accompanied by violence as they were, deserved recognition by
heavy punishment, In fact, the sentences given for Theﬁ of 2 years each, -
is well below the 5 years prescribed by 8,261, {f does accord.-however,
with 5,116 - “destroying evidence” - which atfracts a penalty of 2 years).
It would therefore seem somewhat tite, to complain of a senfence of two
-years for theft in these circumstances, when such sentences are less than
% that allowed by law. Mr. Averre-says that, even so, 2 years Is excessive
- ‘when one looks at comparative sentences handed down in

- R v:lency Wanefalea (HC-CC 13 of 1992 - 2% years for robbery) and

 Fefele v-DDP (HC-CC 5 of 1987) 4 yeors for robbery, a convict WITh prlor
convictions,
The facts of Those cases can cleorly be d|s’r|ngwshed cmd becr no reicmon
to this court affray. The fact is the Magistrate has clearly discounted the
sentence available to 2 years for theft (having regard to his comments
about robbery), so as to have proper regard to the totality principle and
bring the various senfences o a term of imprisonment Wthh he

cons&dered dppropnq’re

-The principles 16 be CIDDlIed on cumuldtive sen’rence dwcrds

But unfortunately as M, Ryon for The Crown soys he has made such
senfences cumulative upon each other, when the offences oceurred s -
part of one affray, so that the _ToTc:hTy arose from an dpparent breach of
sentencing principle. That principal was referred o by Mr. Averre and was
opplied by Ward CJ in Sfanley Badev v-R (1988-1989) SlLI? 121.

AN R v—Lou’ra (HC - cc384 of 2004) | suggested this elucidated principle

should firstly take account of the proper head senfences for each

~ offence, and then look fo the fotality of sentences if cumulctive
senTences are fobe imposed To ensure. such tofal sentence is foir

In Public Prosecufor V- Sfdney Kerua ond Billy Kerua ( ]985) PNGU? 85 the
PNG Supreme Court referred to Thomos Principles of Sentencing (2n edit.)
at 63-6 where Thomas dealt with the * one - fransaction rule” and it is hat
rule which gave rise to Mr. Ryan’s concession. | do not necessarlly agree,
for while the court must follow the principle or rule, the second rule allows
a court discretion. to sentence cumulatively when _the offences are so
different in character or in relation to different victims. Examples given by
- Thomas are burglary and violence to the householder., That exception -
dllowing cumulative sentences may well find an echo In this case, for the
theft related to court files and documents, while the “going c:trmed cmd -

ossou!’r convictions are different in character.
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Clearly the Public Solicitor has argued that cumulative senfences are.

Inappropriate in such a case as this because of the “one set of
circumstances” rule,  If | was to accept the concession by the Crown, the
concession given in this case, it must result in-sentences which do. not

reflect the gravity of the crimes so cogently fouched upon by the
Magistrate.. (see R v-Dillion (1983) 5 C.App. R.{s) 439 per Farguharson J

i

... while recognizing there may be a general ruie in ordmary}

circumstances where the offences arlsing out of the same incident should
' not be the subject of consecutive senfences, held that it is not a universal

rule and when the- c;rcumsrances demand. it consecufrve senfences.

. should be imposed.”)

It would seern Dillons’ case accepts and applies Thomas 2n9 rule.

| am not bound by Mr. Ryans concession where a series of events impact .
so serlously on the administration of justice to the extent of undermmmg .

the rule of law about the North Malalta Province at Malu’ u.

The various appedals against sentence are dismissed.

Public Solicitor, Lawyer for the appellant
The Public Frosecutor, Lawyer for the crown






