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PALMER J: By notice of motion filed on the 10th of March, 1993, an application

w25 made for the issue of a writ of attachment against the Respondents for Contempt of

Court, the grounds of which have been set out in the statement Accompanying Application

ror reave to commence this action.

Trere are three main grounds set out in that Statement. The first one refers to a Local Court

decision in 1974 in which it is alleged that John Moritana, Jeremiah Kalibiu and Bobby

£1zifera were parties or members of the parties in that Local Court case, and which had been

won by the Applicant.




T'.e second one relates to a Local Court case in 1981 and subsequent appeals to the Malaita
. siomary Land Appeal Court and High Court in 1883 in which Malachi Tate was a party and

‘s The Applicant was also the winner in those cases.

Ir. noth those cases, the Courts ruled that those customary fands in dispute were part of

C-ra Land, the ownership of which vested in the Applicant.

"z third ground is the ground which actually gave rise to this contempt action, that the
Ra2cpondents have continued to make gardens and plant coconuts in Oroba Land without the

p=mmission or consent of the Applicant.

Ar =ction for Contempt of Court is a serious claim and the recognised standard of proof is
r.. '=ss lower. lt is the criminal standard as has been aptly endorsed by the learned Chief
voiuCe Muria in the case of Hitukera -v- Hyundai Timber Company Ltd. and Maepeza
(:772/92, unreported, judgment delivered on the 23rd of July, 1992, quoting Lord Denning in

Fe Bramblevale Lid [1969] 3 All E.R. 1062 at 1063.

Tre: Court therefore must be satisfied beyond reasonable doubt that the allegations raised

neva been duly proven.

2 first ground raised is more of a preliminary matter in custom between these parties, that
1. whether John Moritana, J. Kalibiu and B. Alaifera were parties of members of the same
pernes in the 1974 Local Court case. This point must necessarily be proven before the last
o~ ond can be considered; i.e. whether gardens had indeed been made in Oroba Land. If it
i« not proven then that is the end of that matter. The reason being that that decision would

ro: e binding on the Respondents.

'ﬁ;:;)y of that Local Court case is annexed 1o the affidavit of Michael Daka filed on the 29th

¢! Secember, 1982, marked ‘Annexure A"
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T e Plaintiff in that 1974 case was Francisco Wanega, and the defendant, Michael Daka; the

Arpo'.cant here.

Tnz aliegaiion which must be proven to my satisfaction is that John Moritana, Jeremiah
kot end Bobby Alaifera were members of the same tribe-or line as Francisco Wanega,
<ot that if they shall seek to raise any claim, they would be estopped on the basis that the

¢.e matters raised in that Local Court case would be re-litigated i.e., it is res-judicata.

T-.- evidence relied on by the Applicant to prove his allegation came from his own

ot ooments under oath before this Court.

Al cest ine evicence produced was scanty and general. There was a bold assertion that
beoause 1iose thiree Respondents were called as witnesses for the Plaintiff, that they must
£ -zleted. No evidence however, of the genealogy of those three Respondents was

rooeeed 0 thee Court 10 support that assertion.

Ur.car cross-examination by Mr. Kama, no satisfactory explanation was provided as to how
th<: may have been related.

i....e Loce! Count records of proceedings of the 1974 case, at page 1, the genealogy of
I ozaisco Wanzga was meticulously described. In the evidence of J. Kalibiu however, at
tez2 3 of the record of proceedings, he expressly stated that he did not know Francisco

vwoaega's generation.  This was referred to by Mr. Kama when cross-examining the

Tt same refersrce was made to Bobby Alaifera’s evidence and John Moritana's evidence
> Local Couit proceedings by Mr. Kama. The response by the Applicant was similar, that
<~),
¢ ~. 2.ndence does not show or acknowledge that they may have been related. There is no

eoLence o il evidence to show that those three Respondents are members of the same




/.2 Or ine as rrancisco Wanega. There is no evidence or little evidence to show that

= 7 .zisco Wa.oege was acting for and on behalf of those three Respondents.

Ture is a belisfand an assertion on the part of the Applicant, but that is not sufficient.

Tk zre must ©2 evicartial backing proven to the required standard.

T <2 s no cv.dence of any other proceedings before the Chiefs, but especially the Local
Cr 13 have *hiz crucial issue determined. The normal practise in such matters is to have

zicrmined before the Local Courts. This should have been done first by the
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crmase tnis Just ground.

:oascond pro. g relates to Malachi Tate. 1t is not in dispute that there was a court case
L2 een Malzoni Tute and George Kakai and the Applicant. It is not in dispute that in the
- . Coert, e Applicant won the case. On appeal to the CLAC and the High Court, these
Wi 2150 woli iy the Applicant.

1 7. cucaievideace against Malachi Tate is whether he did make gardens in Oroba Land

o2 ine 1687 ¢:.0 19383 Court decisions.

“ra.e s urcnaenged evidence from the Applicant that Malachi Tate did make gardens in

Coa cdaol St at since 1993 he has left the vicinity of that place.

a0 D wigged in the evidence of the Applicant thougf‘x not raised in the Statement
o ooarnanyen( Aupication for Leave, that the other Respondents were also represented by

P2 -cin TRz Jo.n2 1881 case. Unfortunately. the evidence adduced is again scanty and

G "la




I* « nniin dsoewe J.at Augustine Okai and Magi were witnesses for Malachi Tate in the 1981
i - 2o.r sess end on appeal to the CLAC, John Moritana and Jeremiah Kalibiu appeared

©,0 LE witnhesses 1o him.

oy

i e Louar ouri record of proceedings, in the evidence of Augustine Okai, at page 4, he
g .n.2e odt that e was from Faka Island and has his own separate line but that he also knew
o a Maachis ne.

>..deacs 3suced against Okai by the Applicant is insufficient. No genealogy of
s osdnz Onni bes been filed and proven before this Court to satisfy me that they are from
v . carme idcs o° ine, and that their claims are identical. No determination of any Local

-~naal issue has also been produced to satisfy me that they are one and the

¢ar s noome  eng a witness is not sufficient.

- saNe Lsh A oo be said for Magi.

-+ CLAC - rusord of proceedings at page 3, para. (5), there is a reference made by

© ki Tete ir ihe female lines which still live in the land and looked after it for him. These

1. o~ (k. Xsiniuand J. Moritana.
1. .5 svieanne sefore the CLAC, J. Moritana sets out how he came to dwell at Tali (see
r v e oooss-examination by the Court he however pointed out that:
A .o true owner of sarifafa because it is his tribe’s - he claims by male line.

. a1 -els ed to appellant on the female side - | don't know through whom’.

Sintewre. o J Moritana would give the appearance that there are two distinct lines,

1 +uraz_vi “o.e and that of his. It is not clear however, what is meant by the reference

4t corn-'-iae, vhere thatis traced from and how.
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T et of raoct however does not shift. it remains with the Applicant to satisfy this Court

JSowlentare nad Malachi Tate are one and the same people and that their claims are

T iran ooinet valachi Tate was representing them in Court. The evidence adduced by the

v osectis unsatisfactory.

- eame Joe. o Jeremiah Kalibiu. In his evidence before the CLAC at page 4 of the

3 of v ~lings, he pointed out that he came from Faufera. There is however, no
NIy orom LS zient evidence to support the‘Applicant’s allegation that J. Kalibiu too is
©ine va2he e or line as Malachi Tate. In his own evidence before this Court, the
an sael ot Maiachi Tate was from another place. That must surely mean that they

- - -y
SO vLn o tribe.

soeine Too point out here that where questions of genealogy are involved, and

saens antn’ag to whether certain persons are members of the same tribe or the same

in = m=v.7us case, then the appropriate forum for the determination of those issues

fome the . L5 Court, not here, unless there is sufficient material before this Court to

Su& o e s £ salisfactory ruling on those issues. The reason is that these issues more

eniv aveive customary evidence of which the Local Court Justices would be in a better

TNV reE v, with their local knowledge in genealogy and custom.

. nés3e 8 oz brought on a claim for Contempt and yet there are preliminary issues

.0 e e renealogy and membership of a tribe or line, which have not yet been
mmed O s basis, customary evidence have had to be introduced before this Court.
g alr.idy s.ied out that the appropriate forum should have been with the Local Court.
. Widse L . ioary issues had been finally sorted out, then may be the claim for

szt o -ve been considered. | say no more.

JLestic i L fwhether the Respondents have made any gardens in Oroba Land or not

Corans et ot at this point.




T canphaodss Lo ssue of a writ of attachment for contempt against all the Respondents,

exveot Mat-oi. & = is dismissed with costs.

£ WAa.esy 7o there is clear evidence that he no longer resides in or near Oroba Land,

¢ rtre s oo vaued to make any garden there.

Th-2is no e 2~ .oe to suggest that there is any possibility of him returning to that place.
Ao oordingly it s~y view that an appropriate order would be for a conditional discharge for a

r> ~dore ma s with effect from today.

i1 > she..oin .- neriod enter Oroba Land and make gardens or do anything contrary to the

ric...: of ihe A~y _nt, then he will be required to appear before this Court for punishment by

ALBERT R. PALMER

A PALIET.
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