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HITUKERA —v— HYUNDAI TIMBER COMPANY LIMITED & MAEPEZA

High Court of Solomon Islands
Muria ACT)

Civil Case No. 132 of 1832

MURIA ACJ: The plzintiff appiied by Notice of Motion to attach

he Camp Manzger of the First Defendant (whom I shall <zll the "the

The order of 13 May 1982 was an ex parte order made on the

intiff for an interim injunction wnich restrains
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the first defendant or its servants officers or =z2geznts from any
further cliearing of timber, plantation, garden or other areas or from

the construction of any building. structure
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v road or other thing oy in any way extending the leogging camp or any
~f itz overation in zny wayv whatsoever on the lznd in the customzary
~wnership of the plaintiff or his family. The land concerned is
situated at Malasova and it is edged in red on the sketch m=p
accompanying the order. The order zalso restrains the second
defendant from entering onto the said land for any purpose‘whatsoever

s gnlicitor.

The plaintiff now aileges that on Monday 8 June 1932 at about 10

a.m. he saw 3 separate bulildings being built next to the workshop
f

he Court order. The plaintiff

within the area of Buro land covered by
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save that veiore the crasr was grantec there weaes neo bvuiiding on the
site concerned.

Tne Respondent on the other hand save thzt the order of 13 M=y

1982 wae not served on him and the defendants until the 18 Mayv 1007,

This weze not disputed by the plaintiff. The respondent further sezyve

thezt the i)

construction of it began on 16 April 1882. On 21 April the concrete

fioor wae laid and on 29 April the generestor wze installed in the power

4 - -

nouse. However some of the wzll gheeting to the wall fr

s at the
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back of the power house were put up since 18 May 18992,

'}

I have seen prhotograrh "Cl0" of the permanent power house and I
zam seztisfied thzat it confirme My Him's evidence.
On the o0il store the recspondent deposed that it was almost
complieted by 18 May 192Z. The only work done after 18 May 1987 were
the nziling of the wall boards and fitting in the door. I have observed

would appear to confirm the respondent’s story.
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Le to the third building., the petrol store, Mr Kim ceposed thet
the construciion of that store began aiter 18 May 198Z. He explained
in his zffidzvit thzt the rezsones for completing the construction of
the oil stere aznd the petrol store was to prevent overnight theft of
0il and gasoline. He deposed that he suspected theft had talzen place
in late May whereby three of the thirteen drums of gasoline left were
stolen and as such that Justifiec his decision to complete the oil
gstore and construct the petrel store. Having looked at photokraphs

"Cl1" znd "Cl2'. I am satisfied theyv clearly refiect Mr Kim's story.
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Counsel for the responcent submittes theat zithough the orasr
i May 188%Z. it couid not nhave anyv effect on the

fendants or the Camr Manager until theyv were served with it. Thus
1 save, the effective cate cof the interim order must be 18 Mayv
1982, For the respondent to pe aware of the order of the Court he

was to comply with., he must know the existence of the order. That

. . . e
ourt on 13 May 1085
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piaintiff did not dispute that the order <f t
was served on the respondent on 18 Mav 19892 on which date he was
notified and was aware cof the order of the Court. 1 accept councel’s

argument that the effective date, for the purpecse of these contempt

Turning to the actual evidence disclosed in the affidavits, it
cannot be doubted that a breach of the Order hzd been made by the
Camp Manager of the firzt defendant. In his affidavit Mr Kim clearly
admitted that after the 18 May 1992, further work was done on the

permanent power house and the o0il store. He further admitted that

the gasoline store was constructed after 18 May 1982. When one turns

)]
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0 the ordser of 12 May 180Z, it clezriyv restrains the fir=zt defendant

ol
cagse must be proved to be in vieclation of the order of the Court.

Such proof counsel for the Respondent says must be that of beyvond

"4 econtempt of court is an offence of a coriminal ¢
A man may be sent to prison for it. Jt must be satisfacteorily
D"C’VPC’ To uss the time-honcured phrase, it must be proved

ia]

I accept that in a2 contempt of court case the standard of proof
must be that stated by Lord Denning M.R. in the above case. As such
no distinction is necessary when it comes to the standard of proof
recquired in anv contempt of court case., e it regarded as a civil

I3 . «

contempt or criminal contempt. Its character is at of ‘criminal which

mayv well result in the contemnor being sent to pr
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"Contempt of court. even of the ta
of zn injunction or undertsking. 1
penzl conseguences. evern loss of
recuired to establiish It must b
hold that was estzblished on onl;
before the Judge would be manifest
It is perhape zlong this line of thinking that it

iTv comtemrpte of couvrt z= criminal oy civil

"Comtempte hzve sometimes been clzesified ac criminzl cor
civil contempte. T r.'.".ﬂ_l: that. &t anyv rate todzsy. this 1s an
unhelpful and almost mesningiess classification ™

Sclomon Islands. Much moreso the standzrd of prool zs expounces oy
Lord Denning ME. is compztible with the sgpirit of the Constitutrion

Irn Re Bramblevale Ltd, the Manzging Director of the company wa
crdered to produce booke of the compzany. He feiled to 4o so. However
there was no evidence to sufficiently show that on the cztes he w
ordered to produce the books he had the bocks in his possession

1

to
zble to produce them. The contempt therefore had not been proved

In Knight -v- Clifton &zn interlocutory injunction wasvissued
restraining the defendsnte from doing any act or thing whereby the
plaintiffe may be hindered or chstructed in the free use of the right
of wazy shovn and coloured greern on the plzn annexed to the order. The
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therefore sufficient. even more than suffic t. evidence to factuszllv
establish that after the service of the order on him on 18 May 1822,
Mr Kim did further wori cf construction or the power house, furthe:
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Him) received a report from his clerk that there were 168 drums of

= o= -~ - g =17 oon J - + 3 3 = 9= 3 ot 3
gasoline in stock on I8 May 1887 anid that three dzys lzter he found
there were only 3 drumes left. ke ther stated in paragrapn 14 of his

strongly suspected that this wzae s a result of overnight
fte s aprarent to me that i1 had to take urgent
action to stop theft of cil and gasciine by constructing
sec es. It was only after this incident that I
decided that the o0il store should be completed and the
gasoline store built. I was aware of the Cowrt order but I
thought that the wureency of the situstion Justified m\
decision. I was reluctant to get the police at Gizo involved
ana stir ur resentment with the local p »pw ticrn. I thought
that prevention was the best thing to do".




CC 132-92.HC/Pg 6

. e R - Aoa TTE s . O .
1l have z3ome sympatny 20 0 RIM C21ng 1n cnarge oI 23ucn a major

vefore the Court I am satizfied beyond

reazonable douot that the razpondent, Mr Kim Yong Sung has committed
o)

in this
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the contemnor’s <onduct iz very contemptuous z2nd =z flazgrant
support, Halsbury’s Laws of
England, 4th Ed., Vol. 24, paragraph 1109; Barrie and Lowe’s Law of
Contempt, pp. 382 - 3; =nd Ansah -v- Ansah [1977] Fzm. 138, at 144 which

iz guoted in Barrie and Lowe’s Law of Contempt.

‘n an ordersd communit ¥ established for the
[aET ' { the maintenance or
aw the commuity it
is cowrts should not be,
Imper z . ld not be subject to
unjustifi 201 o ‘ / wnjustiriable
interft ) : it 1 ot se those anded
with , hiiities ini ing Justice &re
concern : el 12N 1 ) s because the very

sed cowrts
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such the courts here will ziso exercisse their contempt Jurisdiction foy
the purpose &snd in accordznce with the principies etzted by Lord

Morris in A.G. —v— Times Newspapers Ltd

I e + ) R v S . - D 2 -
Whether +1ihe confemmor is tz be commitied to triscn or not

zleo stated 2zt page 87 in A.G. -v- Times Newspaper Ltd

P

the measures of its gravity. it may czll for punishment or penzit.
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- beyond the payment of coste.” Imprisonment howsver, hze zlwzye besr

gecision to complete the il store =znd gassoline gtore constructed wes
with =2 genuine motive of preventing less by thefts of company
properties, although zs I hzve eszic that is not & justificztion for

digoheying the order of the court. I also accept that Mr Kim hzd

offered an zpology to the Court. But I cannot overiook the fact that
Mr Eim kmew of the order and what wzs reguired not to be done under
the crder. 1 do not accert the suggestion that Mr Him is not an

Englich speaking person and therefore could not comrrehend the nature
of the order. 1 am very much inclined to believe thzt the respondent
iz an intelligent and

own affidazvite. Even if he were noi so educated, the solicitor for the
plzintiff who served the order on him took the sensible course of
explaining the order to the respondent. There is in my view z certain

mezsure of contumacy in the actions teken by the respondent in this

cace. ’
The suggestion by counsel for the respondent that because the
ordey contained ne penzl provision. the respondsnt wazs not aware of

Wi
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take councel’s point on the abzence of renzi provizion in the order
for the purpcose of geciding The srrroemriate penzity o be impossed on

THE

Heving found thet the respondent. Mr Kim VYong Sung wzs in
contempt of Court in thie czee, I fezel the cirvcumstaznces Justify =z
finencizl penalty rzther than committing him to prisor. I ehzll

therefore make the following oraer:

i The Respondent Mr Kim Yong Sung shall pay a fine of
$1,000.00 by 4 p.m today 23 July 1992, in default of which a
commitment warrant shall be issued committing the said

respondent to prison for a period of 30 days.

2. I order that the respondent be further restrained from
repeating his acte of contempt. Failure to comply with this
order shall result in the respondent being liable to

imprisonment.

3. I do not think I can make the order sought in paragraph 3

of the Notice of Motion and I do not do so.
4, I order the respondent to pay the applicant™s costs of this

application.

(G.J.B. Muria)
ACTING CHIEF JUSTICE
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