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HlTUKERA-v- HYUNDAl TD1BER COMPANY LIMITED & MAEPEZA 

High Court of Solomon Islands 

(Muria ACJ) 

Civil Case No. 13:2 of 1992 

Hee.ring: 16 July 199:2 

.Judgment: 23 July 1992 

P. Lavery for the Applic:mt 

Gorterson for the Respondent 

MURIA ACJ: The ple.intiff applied by Notice of Motion to attach 

-:he Camp t1anager of the First !:lefenaant (',oJhom I shall call the "the 

Court made on 13 May 1992. 

The order of 1:3 Hay 1992 was an ex parte ora'?r made on the 

aF·:p!.ic-atic'n by the plaintiff for an interim injunction ',oJnich restrains 

;:he first defendant or its servants officers or agents from any 

!'.1rther clearing of t.:L1TIoer, plantation, garden or other areas or from 

:'ommencing e'r continuing the construction of any building. structure 

':\1'.' rc·ad or other thing o!"' in any , .. Jay extending the logging camp or any 

c;·f its oper.s.tion in any way whatsoever on the l::.nd in the customary 

:"imership of the plaintiff or his famil:;,. The land concerned is 

2ituated .s.t t-lalasova and it is edged in red on the sketch m.=..p 

accomp~~ying the order. The order also restrains the second 

.:l,efendant from entering ':-nto the said land for any ~lurFose '.vhatsoever 

'.>litnout the permission of the pl::l_intiff's 2c,licitor. 
\ 

Ihe plaintiff nc'w alleges that on !,-londay 8 J'.1ne 199:2 at about 10 

a.m. he sa\v 3 2.eparate Quildings being built next tOo the wc'rkshop 

'.vi"thin the area of Buro Itmd covered by t!18 (:ourt order. The plaintiff 

I \ 
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~ay~ t.!1=-,t bei orE- the oraer ",,'E,~ §"!"2.!1tE'6 t.heY'e ..... c~ !"JC' bu:lding on the 

~itE- C'onC'er!1ed. 

The EespondE:'nt on t!1E:' c,ther hand !?&';I'!? th:;t the oY·der of 1.3 May 

1992 was not served on him and the defendant!? until the 18 May 199:2. 

Thil: wes not chl:.puted by the plaint.iff. The rel:pondent fu:::-t.hey, S2';1'l: 

that cons.'truc-tion of thE:' C2lDl=' bege.n on 1f. Nc·vember :'991. P.ll the 

clea:::-ing of the land had alr'eady been done beioY'e 18 Mey 1992. The 

Y'espondent fur-ther' dE:'pol:.E:'d tho.t as to the permanent. power house, 

construction of it began on 16 April 1992. On 21 April the concrete 

floor was laid and on 29 April the generator i!]as in!?t.allea. i.'1 the pC'vJer' 

house. nOi",el.'er' some of the vJ2.11 sheeting t.o the \~'all frames. at the 

bad: of the pOvJer- hous.e were pu't, up !?,ince 18 May 1992. 

I have seen photogy'aph "ClO" of the pe:::-manent pO\~'e:::- house and I 

On the oil s,tore the Y'es:pondent depos.ed that it was almC!st 

completed by 18 May 1992. The only work done after 18 Hay 1992 ~'ere 

• the nailing of the wall boards. and fit.ting i.'1 the dooy·. .!. have observed 

J>hc,togY'a:ph "Cli" e..'"lO it wc'uld appear to confirm the y·es.poncient's story. 

A'2 t·c' tt.e thiY'd building. the petY'c>l stoY'e, 11r Kim ci.epos.eci. tnE:.t 

the ccmstruction of thE:.t s.tc'Y·e began after 18 Hay 1992. He e:>.rplained 

in his 2.ffid2.vit that the Y'easc>n'2, for completing the c:c'nst.ruction of 

the oil store and the petrol store was tQ preven't, overnight theft of 

oil and gas 0 li.'1e. He deposed that he suspected theft had taken place 

in late l1ay wher'eby three of the thirteen drums of gasoline left were 

stolen and as such that justified his ci.ecis.ion to complete the oil 

8tore and. const.ruct the petr-ol store. H3.ving looked at photo)?,r'aphs 

-'CU" and "Cl2". I am 8atisfieo. they dearly reflect 1-1y' Kints stc'ry. 
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Cc,uf::3E-l I,:'!' 1.)"'-=- rE-~F'=,nOE-nc su·c'm.itteC: 1.:,21 chIle,ugh tnE- C,rOE-l" 

vJas made cn 1::' Hay le9:. i1. could nOT have any effect on t}le 

defendant,s or the Caml:' lvJanager until t,hey ""ere servea with it. Thus 

counsel se.ys, the effective de.te of the interim oroer must be 18 May 

1~192. For t,he res,pondenT t,o 'oe av-.'9.re of 'the order of t,he Court he 

was t.o complY ",'ith, he must· knov-.' the existence of the order. That 

plaim:.iff did n:>t disput.e t,hat l,he order (,f t,he COU1'1::. on Ei 1-lay 2.fIS: 

was served on the respondent. on 18 May 1992 on which date he was 

notified e,nd vJ9.2 av-.'are of the order of t,he Court. 1 accept counsel's 

argument. t,hat the effec'(,ive date, for the P1.l1'pOSe of t,hese cont,empT 

proceedings" must be the it: !1ay 1992. 

Turning t.o the act,ual evidence disclosed 1.'1 the affide.vi ts, it 

Ca!IDot be doubt,ed that a breach of th'2 Ch'o.er he,d b'2en made by t.he 

Camp l'1anager of t.he fi1'st defendant. In his affidavit M1' Kim cl'2arly 

admitted that after the 18 l'1ay 1992, further vJOr~: was done on the 

permanent power house and the oil store. He further admitted that 

the gasoline st,ore was constructed after 18 May 1992. Wnen one turns 

t,o t,he order of 13 Iv!ay l~l~C, it cle5.1'ly rest,rains The fir2t defendant 

from "COIIIDeDCing or continuing the construction of an.v building, 
struc'ture or road _____ . __ ;. __ . The first defende,nt-s act,ions in this 

case must be proved t·o be in violat,ion of the order of the Court. 

Such proof counsel for the Res,pondent says must be that of beyond 

reasonable doubt e.2. stated 'by Lord Def'.ning. M.R. in Re Bramblevale Ltd 

[1870) 1 C-:h 128, at 137; [l~it-:P} ,'3 All E.R. 1 o f.::'. at 1(1f.3 vJhere 'he said:-

':.4 contempt (. ... f cow·t i:: an offence of a c.riminal character. 
A DJ=VJ may be Bent to pl'iBOn for it. It mLlst be Batisfactorily 
pn;.ved. To u.se the tiJDe-h(. ... nc·UI':?d phrase. J't mw?t be pI'ovec!' 
beyond reasonabJe CbL1lit • .. 

1 accept that i.11 a contempt of court cas·e the standard of proof 

must, be that stated by Lord Denning M.B. in the above case. As such 

no distinction is necessary v-.'hen it, comes t,o t,he standard o~ proof 

required in any contempt of court, case, be it, regarded as a civil 

contempt or criminal contempt. Its character is that of 'criminal which 

may vJell result in the cont'?mnor being sent to prison. 

! 
, I 

i 
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The I .. , H~ 1 t . ..,. En'gh -- -... , -v- Clifton [l,c. 7]] S: An EF. 

:=:t2.t.ec:-

"Contempt cf court. even cf the type thEd COlJE'iE'tE' in b1'<?acJ:: 
.~f C",:J. iJl~-iUYJ:--t i CI:J or Wj,'3E-:!.-·r.aJ:inE-· i:- EO!1j-=-,ti""2inE"' 'tJ~=- r m=:.1·- C52-:?'~i' 

hold that t<I'aE' e:tablished on o!'JJ.v pert of the eFidenc'e 
bero!:'e the judge t<l7c,uld be m2."'1iresr.Jy ur ... iuE't. 

at 1002 that:-

",':cl}Jte,tJ?j..--,t.E l:::ve 
civil contemptE'. 

SC1rnetilDe:: bee:} c]e.p=:ifi~o."I 8.B' cl·'irni!J=.l ely­

] tnL"]]: that. at aD." rate t.oday, thiE' i: e.n 
ulwelpful a"Jd almost mean.irJ.gless c Jassification. " 

I vent.uy·e t·CI adopt th.<? vie,,':: stc.t.ec:3. by the lec.y·ned L=:.\·; LOY'd9 as 

Lc:-rd Ilenning 1-1.:;:. is cC1mpc:tible v~ith the s:pirit of. the Cc'nstitul:ion 

under' the entr'enched previsions "'hieh s.;;:.ie-guaT·d the rights 

fr'eedom c,f the individusls in Solomon Isle.nde. 

the :;,.c.----' st.c.tea in the abov,:, 

the faC'ts of thc.'se c'oses aT'e differ'ent t·e' thc'2.e in the preeenl: ess·e. 

In Re Bramblevale Ltd, the t"lanoging Director of the company wa!: 

c1ro':'reo to proou.ce books e,f the CC>ffiI'o.ny. He failed to do so. H':".,',=ve!· 

ther'e was D':.' evidence te' !:.uific:iently sho'v~ that on the oc.te!: he wa!: 

ordered to produce the books he had the books in his possession to be 

able to produce them. The contempt therefore had not been proved. 

In Knight -v- Clifton. a!'j intErloC'ut.ory injunction v~ss \ issued 

restr'aining t.he defendants fT'C'I~; dc,inE' am' cc·t (,y' thinf ,,'hereby the 

plaintiffs m=:.y be hindered or obstructed in the free use of the right 
"" . .!.ne 

. ~ , 



---

CC 132-92.HC/pg 5 

aid 

" " 

t,r.€- ero E-!-' 
.. r.. -. r 
.l~~i~ .. 

on 1-1r EiJl'l by the plaint.iff-2 ~olicit.o!' v:nc, e;;:plaineo. -:.he natu!'e c': the 

c,ro.e!' t.o 1-11' Eim. However de~pi~e the ~e!'vice of " " 

CJ ro. e Y' E-.. !""!-:: 

nailing up the wall boa!'d~ and fit.ting the door t·o the oil ~tore after 

lE' May 1992; and con::=,trticting 2. ga~oline etore builciing aft.er IE: !-1E.Y 

1982 .. . .. 
!-..l~~ aa..rni tted 2.ffioavi t. ell in ruE' 

therefore e.ufficient, eve!1 more t.han sufficient., evidence to fact,ually 

Mr Kim did further v;c'rk of con~truC'tion or; the po,,~er hou~e, fU!'ther 

The jtie.tification \·:hioh 1-;!"" Rim gave fc,r his action ",'a2 to p:r'event what 

he suspect.ed to be ove!'night. theft.e of gasoline and oil. There was no 

evidence of theft, ,,;>hat,~oever. All the.t he deposed ,,:'a8 the.t he (l-1r 

Kim) received a report from hi~ cler·j.: thE..t. there v~ere 16 

ga~oline in .• r.~ ei:,ocJ-: on ';;". 

c.fficiavit·:-

"I E'trongly sUE':pe:.~ted that thiE' k'aE' as a result of ove:might 
thefts. It became appa...-.ent to me t~iJat i had to take urgent. 
action to E'top theft e,f oil and ge.soline by constructing 
seem"e stores. It v,'aE' only after this incident that I 
decided that the oil store E'hould be co,-;;plet,ed and the 
gasoline store built. I v,raE' aWa.!'e of the Court order but I 
thc·ught. that the urgency of the sitvation ;justified m~' 

deC'ision. I v,ras reluctant U· €E! the pc'lice at Gizo involved 
and stir up reE'entme]~t • .. lith the lc·cal pc>pulatic·!~. I t.hought 
that prevention was the best thing to do ". 

! 
'i 
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~ ..... . 
cnarge or suen a ~aJor 

operation and having t.o tar:e r;;easure:=- like the ones he did. But 'that 

can hardly be a .justific9.ti':-l1 for disobeying what is 9. clear 9.nd 

specific order of 
. , 
'Cne Cour,:. 7nere can be no sucn thing as a 

j1..:.stifi9.ble contemp't of court: AG -\I'- Times Newspaper Ltd [1973] .3 All 

On the evi:ience before t.ne Court I am satisfied beyond 

re2.:?·:-r:.9.01e doubt :!'1at. 'the re2'~,ondent, !Vlr Kim Yong Sung has cOl!"'.mitted 

a c<)ntempt of Court. 

c9.=·e ba=.ed on the facts as establi=.hed. 

(:01...1nsel for "the r~spondent submitted that co!!'_rnitment t.o prison 

is '"holly inappropriate in this case. He urged that the 

sufficoiently 1:,e me~ by t.ne p::.:lment of ~osts C.,I the applicant unle'ss 

c:c··nc.'.lct is very c:ontemptuous and a flagra.:.'1t 

::.isr':'2:;:ect "':0 the '::ourt. ('cunsel cited. in su:pport, Halsbury's Laws of 

England, 4th Ed., VoL 24, paragraph ll09~ Barrie and Lowe's Law of 

Contempt, pp. 392 3; and Ar.sah -v- Ansah [1977] F:m. 138, at 144 which 

1:3 CJ1..1·:\ted L.'1 Ba...-rrie and Lowe's Law of Contempt. 

I th~.k it is nec·e.3s:.r·~r when considering punis!lment for 

contempts of court. to bear in 1.1'1d the necessity of this branch of the 

l.'1is had ":'een succinctly stated by Lord 

:-!c·rris in A.G. -v- Times [1973] .3 .411 E.R. 5-4 at 65 where he said:-

"In 311 ordered C'C'lJl!!1'.mity co!.!!"!";:; ::-Ie est9.blished for the 
L':::C1I lC~ 8ettl-:?'7:~1~t Clf ,-"-li:_Dur:es 51:d for tile ~·ne.i~'1tena .. r1c·e of 
latv 3.nd order. In the ge,-:er::.l interests of the C'or:JJll!.mity it 
is imper.9.ti ....... e th:>.t the s.u:hority of the CQurts should not be \ 
imperilled Emd that re'c(.;U!'se to them should not be subject to 
'.mjusrifiable interference. iYJ]en such un.justifiable 
interference is suppressed it is not bec:!Use those charged 
with the responsibiliries c.;f administerip.g justice ~re 
concerned f:>r their (."lw7] di.:::nity: it is i..-.ec::.use the very 
structure of :>rdered life is 3t risk if the reC'C'gnised C'QtU"ts 

, , 

[ '," ' 'j' 

"1 

[I 



CC 132-92.HC/pg 7 

Lif rIJt? j?_,) ... --t E..1~ S~-j t-J~i:Jr-el-i rJJ::: ': .. 0eil'" aur!j;:.! .. ;·t .. T..· .. hJ".:=~!)e: a.!:~j .i~= 

E'Upp] anr ed. 

Like in other' 

the pur:pose and in occordance v.'ith the pr·incipies. st·atea. oy Lord 

MOY'ris in AG. -v- Times Newspapers Ltd 

als-·cl stated 2.t page 67 in AG. -v- Times Newspaper Ltd ''According to 

the meapures of it:- gravity, it rna." ('=.11 for punislJJ!Jent or penalty going 

be.vond the payment of costE." Impr'isonment hel\~'ever', has ah,'a:,rs been 

e'De of the sanctions in cases· of e·ontempt .. 

In this cas-.e. no evidence was prclduced to s-.hov: thc_t further' 

v.'ith a gemli.."1e mc)"tive of preven:ing loss by thefts elf company 

preperties-, alt.hough as I h:.ve s=_io. that is- nc·t a jus-tiiic'atic'D for' 

disobeyin§' the clrder elf the court. I also accept that t-lr Kim had 

offer'ed an a;,(,logy t·o the Court. But I cannclt overlao}: the fac·t that 

Mr Kim kne ... ~ elf the clrder' and v.'hat V.'as reguir'eci not to be cione uncier 

I do !K't acc-=;·t. the sugges.tion "Lhat t1r Kim is nc\t. an 

English spe.s1:ing pers.cln and therefore could nc't cClm;·y·ehend the natur'e 

of the or·der·. I am very much inclined t.o believe that the respondent 

is an int.elligent and highly educate-:.i per·s.on which is. evidenc'ed by t., c-

own affidavits.. Even if he v.'er·e not =c> educated, the soliC'itc'r' fOT' the 

plaintiff who served the order' on him t.ook the sensible course of 

explaining the order to t.he reEpondent. There is in my view a certain 

meas-ure of contumacy in the actions taken by the resI,ondent in this 

The s.ugges.tion by counsel for' the r·es..pono.ent that becaus·e the 

1,1 

I ' 

I i 
I 

! 
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The con:: egue!l,:'e:;: cf nc'r~- cOlTl}:'!i 2.!1ce y!l th the 

TJnfortuD2,tely I ca:1J1o:)t acceoe to t}-::at sugge::=tioD fo:r' much the 2ame 

reason2 a:: 1 have already e):plaineo. in this juog:nen"t. All order:: of 

the courts mU2t be obeyed Y.':'"1et.heY' they COnt·2.1n penal prc,visic'D2 or 

nc,t and fail\1!'e "(·0 co so may 2.mount tel contempt of Court. But I oc' 

t.he respondent.. I feel 2.:: a matte!' of practice in application2 for 

2.tt.ac:r~'Dent that even ",'here contempt i:::: proved, a penal notice is 

e2::entio.l to be enciOr2s.d on the order before -the corru:':i't:ment sanction 

can be impo::.e.:i on the conteJr1.nor: see Hampden -v- "/allis (1682) :;;6 C~h. 

74t-:' .. 

Having found that the r'e E'.pondent. 1'1:::' Kim Yong Sung v~S.2· in 

financial penalty I 
.. ....., 

s::a.!..l 

therefc1re make the iollm-.'ing c'r'der: 

L The Respondent Mr Kim Yong Sung shall pay a fine of 

$1,000.00 by 4 p.ID.. today 23 July 1992, ill default of which a 

commitment warrant shall be issued - committing the said 

respondent to prison for a period of 30 days. 

2. I order that the respondent be further restrained from 

repeating his acts of contempt. Failure to comply with this 

order shall result in the respondent being liable to 

imprisonment. 

3. I do not think I can make the order sought in paragraph 3 

of the Notice of Motion and I do not do so. 

4. I order the respondent to pay the applicant's costs of this 

application-

(G.J.B. Muria) 

ACTING CHIEF JUSTICE 
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